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“The H fth Amenanent ’ s

| ack of preci se standards has

evenif anind vidua's use of

gaateet/da pivaegqr generated nuch | egal schol ar- his property or its val ue has
atysa/ mx ketaenfa a ship, caselaw and political been substanti al | y di m n-
alicwewthat jst can adysis.® Despite the uncer- i shed, conpensati on need not
parsati onvas desi gned to tainty of thetaki ngs cl ause s beped® Thus, inorder for a
bar Gvernmmet fromfarc- scope, thi's provi si on nonet he- property owner to recover
/ng sone pegal e & ane to | ess operates as acheck onthe conpensation, it becones im
bear plil 7 ¢ burcers Wi oy governnent’ s pol i ce pover to portant to distinguish be-
indl farnessamjsticg regul ate property.® tween a“taking” and a “regu-
sl dbeborre by theptr The Fi ft h Arendnent laion”

/icasawde ™

| | NTRODUCTI ON
A The 7aki ngs d ause

The F fth Arendnent to
the Lhited Sates Gnstitution
prohibits the federal govern-
ment fromtaking private
property for public usewth-
out just conpensation.? This
provi si on, known as t he Tak-
i ngs @ ause, has generated an
enor nous anount of contro-
versyinaneffort tointerpret
what types of governnent ac-
tioscostitueataking® The

taki ngs provi sionappliesto
i ndi vi dual states throughthe
Fourt eent h Anendnent. ®
The courts autonatical |y find
a t aki ng when t he gover nnent
nakes a physi cal occupation
of aprivate property, regard
| ess of theseverity of the oc-
cupat i on and t he i nport ance
of the governnent interest,
and conpensati on nust be
paidtothelandower.” How
ever, if thestaeisnardyregr
| ating property in a manner
consistent withits police
pover, no conpensationisre-
qired® Inthis circunstance,

The Lhited Sates Su-
prene Gourt has attenptedto
giveneaning tothis distinc-
tion® Inanearly | andmark
regul at ory taki ngs deci si on,
Quprene Gourt Justice Qi ver
V¢ndel | Hol nes war ned t hat
“whi | e property nmay be regu-
latedtoacertainextent, if
regul ationgoestoofar it wil
be recogni zed as a taki ng. "%
Smlarly, the@ut in Rrsy/-
vani a al recogni zed t hat
regul ati on, although not
physi cal |y i ntrudi ng on a
property, can be so burden-
sonethet it constitutes al ega
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takingof theproperty.? This
di minuti on of val ue approach
| ooked at the inpact of the
regul ation on t he | andowner
i norder to deternne whet her
or not ataki ng had occurred. 3
Justi ce Hol nes, however, did
not gosofar astoarticuatea
general test for when aregu-
lationgoes “toofar.”™ In de-
clining to do so, Justice
Hol nes recogni zed that t he
gover nnent “hardly coul d go
onif tosoneextent val uesin
ci dent to property coul d not
be di nini shed w t hout payi ng
for every such change inthe
general law "% Justice
Hol mes al so acknow edged
that denial of conpensation
for any regul ationcou dresul t
inover-regu ationtothe pont
wher e t he concept of private
property woul d di sappear . 1
Hssa utionvwas thus tol eave
reguatorytakingsclainstobe
deci ded on a case- by- case ba-
3'5.17

Ryl varr a Godl repre-
sented ashift i ntaki ngs doc-
trine. Riortothiscase tak-
ingswerelargelylinitedto
physi cal acqui sitions of prop-
erty by the governnent. ® The
caseset thetonefor regu atory
taki ngs j uri sprudence; nany
courts woul d go onto apply
Justi ce Hol nes’ opi nion as a
di mnutionin val ue stan-
dard.® The Suprene Court,
however, would do littleto
el abor at e on t he concept of
regu atory taki ngs for the next
fifty-fiveyers.® [During t hat
tine, the Lhited Sates woul d
seeadranaticincreaseinthe
pronul gati on of federal and
state regul ations that woul d
have regul atory effects on
both public and private
laxk.2 This increase in gov-
ernment regul ationledto
what eventual | y becane
known as the “property rights
noverent . " %

B Awiromentta Land se
adthe Fouerty Rghts
Movenent

Property ri ghts advo-
cat es have decl ared t hat the
property rights novenent is
to the 1990s what the ci vi |
rights novenent was tothe
19932 In 1964, the Depart-
ment of the Interior an-
nounced a nor at ori umon t he
use of desert landfor agricul -
tural purposes.? A though
suchadeclarationhadlittle
i npact out si de t he Ameri can
Vést, instates |ike Nevada,
vher e roughl y ei ght y- seven
percent of thelandisfederaly
control |l ed, the noratorium
ledtoatrage® In an attenpt
toforcethe agency toendthe
nor at ori um Nevada’ s t hen-
attorney genera , Robert List,
brought suit agai nst t he De-
partnent of the Interior.?
Dubbed by t he nedi a as t he
“Sagebrush Rebel lion,” the
controversy stemmed from
the notionthat the federal
governnent had a trust obli -
gationto turn over public
lads.? Nevada citizens felt
that such a domnant federal
presence | essenedtheir state' s
sovereigty.? Lhited Sates
D strict Court of Nevada
Judge Ed Reed rgj ect ed t he no-
tionthat the federal govern
nent was atrustee of public
lands.® Reed decl ared t hat
Nevada had | ost control over
its public donain when it
achi eved stat ehood. ** Al -
t hough unsuccessful in Ne-
vada, the Rebel |lion found
supporters in other western
states wherefrustrati ons vere
growi ng as envi ronnent al
regul ati ons continuedtolimt
resour ce devel opnent inthe
region.

Envi ronnent al pr ot ec-
tionpaliciesburgeonedinthe
1970s.2 Followng the first

2

Earth Doy, Axil 22, 1970, G
gress passed a seri es of envi -
ronnental statutes regul ating
nany aspect s of property use,
inparticul ar onlands deened
environnental | y sensitive
such as wet | ands, coast al
zones, flood pl ai ns, and en-
danger ed speci es’ habitats. =
Prior tothis environnental
renal ssance, |andwas, for the
nost part, consideredto be
out of thereachof governnen
tal cotrd.* Qver the past
t hree decades, those t hought s
have changed wththe atten-
tionenvironnental | aws have
recei ved. ®

Inaddtiontofederd en
vironnental protection | aws,
state and | ocal gover nnents
have earned a place in the
forefront of | and use pl anni ng
by enacti ng envi ronnental | y
friendyregul ations and ordi -
rneces.® Mst of the federal
envi ronnent al regul ati ons
passed set nini nuns for en-
vi ronnent al st andar ds and
gave i ndi vi dual states di scre-
tion on howto obtai nthose
mni nuns or, alternatively,
theoptiontoset nore strin-
et standards. ¥ Many states
optedtocreatetheir own ver-
sions of the federa environ-
nental protectionlaws. ®

Not surprising, wththe
riseinbothfederal andstate
regulations, cane arisein
costs.® Astudy by Thonas D
Hopki ns of the Rochester | n-
stitute of Technol ogy showed
that envi ronnental regul ati on
costsrosefrom$4l billionan
nual lyini1973 to$126billion
in1993.“ This increase in
regul ation, wthout conpen-
sation, provoked the property
ri ghts nmovenent.“* Land-
owners who felt they were
beari ng t he bur den of environ-
nental policy attacked t hese
regul ati ons as ani nf ri ngenent
o their comstitutiond rigts.®?
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Wii | e t hey acknow edged t he
benefits of envi ronnental pro-
tection, they felt the burden
for suchpublicinterest fell
unfjustly onthem® Pitted
agai nst environnental i sts
who supported t he regul a-
tiosinaneffort tocurtal in
creasi ng envi ronnental deg-
radati on, the scene was set for
aproperty rights backl ash. #

Il DEVELOPMENT OF THE
ReGcULATORY  TAKI NGS
CONCEPT

A 7he Penn Gent r al
B ai g Test

S nce Justi ce Hl nes es-
tabli shed the basicrul e for
regul atory takings in Arrsy/ -
vani a tval, courts have
struggl ed t o det er nmi ne when
gover nnent al acti ons go “t oo
fa.”® The Qourt in ”AnGEnr
tra Tramsportation @ v. New
York Jtyfurthered Justice
Hol nes’ “dimnution in
val ue” concept by offering a
three-factor test i nnaking a
taki ngs deternmination.® The
Fn Gtral Qurt, indeter-
mningthat the dty of New
York coul d prevent the own-
ersof Gand Gentral Sation
fromerecti ngatower over the
ternminal by designatingit a
historica |andnark, set forth
threecriteria: (1) the
regul ation' s econonic i npact
onthe claimant, (2) the
reguationsinterferencewth
di sti nct i nvest nent - backed
expectati ons, and (3) thechar-
acter of the governnental ac-
tiom¥ The Qurt held that as
longasthepreservationof the
| andrmar k was part of a com
pr ehensi ve preservation
schene, the dty coul d pre-
vent devel oprrent of i ndi -
vi dual | andrmar ks wi t hout
triggeringataking.® The
Court enphasi zed t hat the
three factors were not stan-

dards that absol utely defi ned
ataking, but rather they vere
criteriato consider when
eval uatingaparticu ar case. ®
Indeterniningthat notaking
had occurred, the Gourt con-
sidered that NewYork Aty
grant ed t he owners “transf er-
abl e devel oprent ri ght s”
(TDRs), whi ch coul d be used
to devel op other,
nonl andnar k bui | di ngs t hat
the owners hel d. ® These
TDRs, the court reasoned,
hel d econoniic val ue, thus de-
creasi ng t he adver se econonic
i npact on t he owner.
Inhisdissent, Justice
WI | i amRehnqui st proposed
an additional factor.?®
Rehnqui st consi dered
whet her t he gover nnent ac-
tionsing edout indvidua s or
applied broadl y to acl ass of
owers.® “[A] taking does
not take placeif the prohibi-
tionapplies over abroad cross
section of | and and t her eby
‘secure] s] an average reci proc-
ityd advatage.””® | n other
words, Justi ce Rehnqui st con-
si der ed whet her t he bur den
vas equi t abl y di spersed. %

B Qustaialy Advaci ng
alegtimtelae
/ntaest: AJrsv.

Ti buron

It isnot enough for a
state or 1 ocal governnent to
decl are sonet hi ng a “regul a-
tion” inorder toavo dtaki ngs
ligility.® Additionally, the
public benefit must be
wei ghed agai nst the private
loss.¥ In 1980, the SQuprene
Qourt recogni zedthat twore-
qui renment s nust be net in
order for aregu aiontoavo d
beingataking.® In A4rnsv.
CGtyo TTburon the @urt de-
claredthat aregul ati on nust
(D) substartiallyadvanceal e
gitimtestateinterest and

3

(2) not deny an owner eco-
nonical 'y vi abl e use of his
lad® Avictory for environ
nental advocat es, the Ay ns
Gourt uphel d an ordi nance
that di scouraged t he conver -
si on of open space to urban
devel opnent i norder to pro-
tect citizens fromthe negative
i npact s of urbani zati on. ®°
Aj ns denonstrat ed that pub-
|'i ¢ purposes, such as protect-
i ng environnental |y sensitive
areas, may be so i nportant
and beneficia thet regu ations
supporting themw || be up-
hel d despi te t he econom c
damage t hey may cause pri -
vateindvidus.® The Qurt
hadvalidatedacity sright to
protect itsenvironnent for the
publ i c benefit.

C The 1987 An/-Bwiror
et il oy

Wii | e Ay ns seemingly
| egi ti mzed envi ronnent al
regul ations, |ater decisions
woul d hi nder gover nrent al
authority toprotect natural
resarces.® Aseries of three
deci si ons handed down under
the Reagan Adm ni stration
attenpted t o devel op furt her
t he franewor k gui di ng regu-
latorytakings and ysis.® Not
surprising, under a Presi dent
vho ran on a canpai gn t hene
of “Get governnent of f our
backs! and out of our pock-
ets,” the Suprene Gourt, in
1987, handed down sever al
deci si ons favori ng property
owvers.® Environnental ists
have descri bed t hese deci si ons
asthe“pit bull a thethroat”
of good conservationefforts
and | and use pl anni ng.
Sncethen, thetrend has been
totightenthelinits on gov-
ernnental entitiesresponsible
for devel opment aut hority.®
The fol | ow ng deci si ons have
had naj or inplicationsfor | o
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ca plamingauthorities.

FHrst, inAastar Btui-
nous oal Association v.
Lrred ais® the Qurt, by a
five-to-four vote, uphel d a
Pennsyl vani a stat ut e si nil ar
to the one struck down in
rRrsyvara@a.® The stat-
utestipuatedthat fifty per-
cent of the coal beneath pub-
licstructures nust beleft in
pl ace t o provi de surf ace sup-
port and prevent unnecessary
envi ronnent al degradati on. ™
Li ke Ryrsy/vara @d, theis-
sue i n Aeyst one was whet her
the envi ronnental regul ation
was so onerous that it de-
prived an owner of all reason-
ableusedf hisland ™ ing
the farm certral factors, the
Qourt uphel d the regul ati on,
enphasi zingthat atakingwl |
not be f ound when t he gov-
ernnent seeks to prevent uses
that are“inurioustothe com
nunity.”” The Agystore@urt
di sti ngui shed Fermnsy/ vari a
@dl, natingthat in RSy va
ma@a, thestatuewvas struck
down because it protectedthe
property of private | andowr
ers and | acked a publ i ¢ pur-
pose.® | n Aeystore Justice
S evens recogni zed t hat the
regul ation’ s purpose was “to
protect thepublicinterest in
heal th, the envi ronnent, and
the fiscal integrity of the
area"74

Keystonei s consi st ent
wththe principlethe 4y ns
Qourt set forth.™ Justice
S evens stressed the i npor-
tance of restricting dangerous
land usestoprotect thepubic
interest.® He observed t hat
“[Whileeachof usis bur-
dened sonewhat by such re-
strictions, ve, inturn, berefit
greatly fromtherestrictions
that are placed onothers.””
But the Gourt did not stop
there. It went onto exanine
the dimnutionin val ue and

t he i nvest nent - backed expec-
taias.® Athough the deci-
si on outward y appeared to be
an envi ronnental victory, the
Gourt went on to recogni ze
that the nore drasticthere
ductioninproperty va ue, the
norelikelyatakingwl!| have
occurred.®  Suddenly, envi -
romnental protectioninterests
were not enough to cross t he
thresholdintotheregul atory
taki ngs saf ety zone.

I f the AByst ore deci si on
di d not cause pani ¢ anongst
state and | ocal pl anners, the
next two deci si ons surely did.
The second case, A rst G ish
HAamgelical Lut heran Qurch of
Gexdlev. Quty o Los Age-
/es, heldthat nerdyinvaidat-
ingaregul ationthat has gone
“toofar” isnot asufficient
renedy for ataking. ® Money
danages arerequired tore-
storetheplaintiff for atenpo-
raytaking® The Gourt held
that the county of Los Ange-
| es nust conpensat e a church
for a prohibition onrecon-
structing bui | di ngs destroyed
by aflood, if the prohibition
was found to be a taking.
Justi ce Rehnqui st hel d t hat
“wher e t he gover nnent’ s ac-
tivities have al ready worked a
taking of all use of property,
no subsequent acti on by the
governnent canrelieveit of
the duty to provi de conpen-
sationfor the period during
vhi ch t he t aki ng was ef f ec-
tive"® Rior to Ars AY/ish
governnental authorities
couldelinnate a“tenporary
taki ng” by repeal i ng the chal -
lepdregd aion® After this
deci sion, | ocal governnents
were nowforced to deal wth
much hi gher stakes intheir
| and use deci si ons, nanel y fi -
nanci al consi derati ons. ®

The third, and nost i m
portant, |and use deci si on
handed down i n 1987, Ao//an

4

v. Gfiformia astal Gomis-
s/on establi shed a hel ght ened
| evel of scrutiny and a new
constitutional standard for
regdaaytakings.® This was
thefirst tinesince 4y nsthat
the Qourt el aborated on the
“substanti al | y advances” fac-
ta.¥ Inancther closefive-to
four vote, the Gurt hel dthat
the Conm ssi on’ s require-
nent that plaintiffsgrant an
easenent to the public across
thei r beachfront property be-
fore they coul d obtai n pernis-
siontorebuil dahouse was a
t aki ng because t he neans cho-
sendidnot “substantially ad
vance” t he governnental ob-
jectivebeingpursued.®  There
nust be an “essential nexus”
bet ween t he pr oposed devel -
opnent and the conditionim
posed by the pernit.® The
Commi ssion’ s exaction
sought to protect coastal
views. The Qurt did not be-
|'i eve t here was such a nexus
bet ween t he dedi cati on and
t he gover nnent al pur pose.
There was no reason t o bel i eve
that the easenent woul d i nit
obst acl es to coastal view ng
si nce t he easenent woul d
only hel p those al ready on
beaches to the north and south
of plaintiff'sproperty.® As
such, they requiredthat the
state pay j ust conpensationin
order for thetransactionto
oceur . %

Mo/ / anpl aced on | ocal
gover nnent s a “standar d of
preci si on for exercise of the
pol i ce power that has been
dscreditedfor thebetter part
of thecentury.”® No | onger
woul d | ocal pl anni ng mea-
sures be gi ven the benefit of
thedount.* Wat was once a
si npl e envi ronnent al pr ot ec-
tion nmeasure was now a po-
tertia takingsclausetrigger.
To sunmari ze, thetril ogy of
1987 deci si ons had t hr ee na-
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jor inplicationsfor environ
nentd regdation FHrst, if the
regul ationdrastical |y reduces
property va ue, it wil trigger
ataking (al though t he Gourt
has decl i nedto gi ve a preci se
vdwe).® Second, aregul atory
taki ng requi res nonetary
conpensation. Anere repeal
of therestrictionisinsuffi-
det.® Andthird, the dedi-
cation or exaction nust have
an essentia nexus tothe gov-
ernment purpose.® Wth
t hese newobst acl es i n pl ace,
envi ronnental regul ation
woul d onl y becone nor e bur -
denedwthlinmtationsinthe
1990s.

lll.  Recent Dea sl ons:
| vPACTS AND ANALYSI S

A Dolan’s “Rough A qoor-

tiodity” requ rowt

The envi ronnental pro-
tecti on novenent didnot fare
any better inthe early 1990s.
In a 1994 case, the Suprene
Gourt established that the
ner e exi stence of a nexus be-
tween t he condi ti on i nposed
and the | and use sought i s not
enoughtoavoidataking.® In
an even nor e ri gor ous stan-
dard of review the Qourt in
Aanv. Gty o T gardext ended
the A&//andoctrine by yet an
other dosefivetofour vate ®
The Aty of Tigard granted
plaintiff apernit to expand
her har dwar e st ore on t he con-
ditionthat she dedi cate apor-
tionaof her landfor ahi ke path
and i nprove a st orage drai n-
agesystem™ The Gourt held
that thi s nandat ed trade- of f
was an unconstitutional tak-
ingof plaintiff sproperty. ™™
The Lv/an Court required
“rough proportionality” be-
tween t he degree of the exac-
tions demanded and the i m
pact of the proposed devel op-
nat.® Hre, the Gty failed

to showhowthe al | eged i n-
crease of traffic caused by the
har dwar e st or e expansi on
woul d be of fset by the pro-
posed bi kevay. ®  The pat h-
way dedi cati on coul d pot en-
tialyreducetraffic conges-
tion, but wthout nore cer-
tainty, the rough proportion
aditytest vasnot net. ™ |Ina
naj or bl owt o gover nnent al
pl anni ng agenci es, the &/ an
deci si on pl aced t he bur den of
establ i shing the essenti al
nexus and rough proporti on-
dityontheregdainglocdi-
ties.®™® The Y ardecisionil-
lustrated the Suprene Gourt’ s
| eani ngs t owards protecting
the rights of property own-
ers. ™ The property rights
novenent was W nni ng t he
| and use var.

Legal schol ars suspect
that incases|ike A//anand
Lo/ an, the SQuprene Gourt’ s
conservatives are attenpti ng
tolinnt theland useregul ation
exception to the takings
dase ™ Together, N//anad
L[/ anestabl i sh atwo-prong
test indetermningthevalid
ity of anexactionrequired by
aprmt.® It nust (1) bear an
essential nexus totheinpact
of the devel opnent and (2) be
roughl y proportional tothe
harmt hat t he devel opnent
nay cause. ™ Wi | e these two
deci si ons sought tolint the
expansi ve | and use regul ati on
exception, nore recent cases
voul d nar rowt he scope of the
applications of the A&//anand
L anrul es. 10

B Q@assimgthe "0 nminr
tionin\a we” Thresid o
Lucas v. South Garol i na
asta Gunci |

The property rights
novenent gai ned a huge vi c-
toryinthe Suprene Gourt’s
1992 deci sionin Lucas v. uh

5

CGrolina Qastal Qurnci /.
Davi d Lucas had pur chased
two beachfront lots for resi-
dentia devel opnent. 2 How
ever, heves | ater to dhecou d
not devel op the property be-
cause of the enact nent of the
Beachf ront Managenent Act,
whi ch barred owners from
buildingonlotsthat werein
designated “critica areas.”3
The | awwas enacted after
Lucas’ s property purchase. 14
Inana or shift backwards for
envi ronnent al advocat es, the
Lucas Qurt hel dthat regul a
tions that deprived owners of
a | econonical |y beneficial or
producti ve use of their prop-
erty constituted ataki ng de-
spite the i nportance of the
governnental interest.!
Lucasdenonstrated that atak-
ingcanexist evenvhenastate
islookingtoprotect environ
nentd interests.™® Suddenl y,
the “substanti al | y advances”
test was not enough. It coul d
be trunped by a si ngl e eco-
nomc factor.™ Devel opi ng a
new cat egori cal taking, the
Lucas deci si on nade regul a-
tory taki ngs that deprive owr
esao al beneficia or produc-
tive use or their I and the
equi val ent of a pernanent
physi cal occupati on. 18

Ater Lucas, regul atory
athoritiesverenat abletoin
troduce countervailing evi -
dencetol egitimze the regu
lationas furtheri ng asubstan
tid inerest.™ This was the
deci si on that envi ronnent al
groups hadfeared. ® Because
t hey wer e now bei ng sub-
jectedtopotential takings
conpensation, regulatory | o-
calities woul d have reduced
ailitiestopratect theenviron
nent fromthe actions of pri-
vate property owners. 2

The Lucas deci si on, how
ever, isnat wthot asilver lin
ing for environnental i sts.
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Lucas a so suggested arevi val
innui sancelaw® The Qourt
went onto say that when a
state coul d showt hat the
plaintiff’s actions woul d be
pr ohi bi t ed under nui sance
| ans, no conpensati on pay-
nent s vere necessary. 2  Thi s
iswhat i s known as the “nui -
sance exception. "2 Addi ng
tothe ”Rrn Gntral factors,
Lucasintroduced t he consi der -
aiond theregdation' sexten
rel ativetonui sance | awlin-
tations.”® The nui sance ex-
ception of fers sone hope to
envi ronnental i sts seekingto
prohi bit noxi ous uses of prop-
erty. ®

Inadditiontothe nui-
sance exception, anii guities
i nthe Lucas deci si on do of f er
sone hope for proponents of
envi ronnental protection.
First, as Justice B ackmn
notesinhisdssent, the Gurt
negl ectedtodescribecriteria
for eval uatingl oss of property
vdwe® WII aninety percent
| oss inuse of property be a
nere di ninutionin val ue or
wll it require conpensa-
tion?'® The Lucas deci sion
asks t hese questi ons but offers
no answers. Second, howw | |
court s deci de when an owner
has been deprived of all eco-
non cal | y beneficial uses of
hi s property?® Wio deter-
nm nes what an econonical |y
beneficia useis? Quldeco
touri smbe ause? Lucas| eaves
thispossibility open.® And
findly, toreiteratethenui-
sance exception, evenif a
regul ationstripsthe property
owner of all econonical ly vi -
adeuse if acout deci desthet
t he proscri bed use was not
part of thetitleinthefirst
pl ace, no conpensationis nec-
essary. ®

C Cayesinthe Naice
R/ e ThePa azzol o

& back

I nst ead of getting
clearer, another taki ngs opi n-
i on handed down by t he Su-
prene Gourt in 20011 eft envi-
ronnental regul at ory taki ngs
even nore nebul ous. Y azzal o
v. Rhode /s/andinvol ved a
| andowner’ s acqui si ti on of
titletoproperty after theen
actnent of legslationthet lim
i ted hi s devel opnent rights. ™=
A di vi ded Suprene Court
heldthat prior legislationdd
not bar ataki ngs cl a magai nst
tresae™ Wil e the decision
si gni ficantly expanded t he
scope of takings clains, the
Qourt agai n refused to pro-
videaspecificformilafor de-
t er m ni ng whet her a t aki ng
has occurred. **

In 1971, the State of
Rhode | sl and enact ed | egi sl a
tioncreatingthe Qasta Re-
sour ces Managenent Gounci |
whose prinary duty was to
pronul gate regul ations to
protect coastal wetlands. 1%
Petitioner Anthony Pal azzal o
appl i ed for devel opnent per -
mts fol | owngthe creati on of
t he Managenent Gounci | but
was deni ed on t he basi s t hat
hi s pl an woul d have “si gni fi -
cant i npacts” upon t he wet -
latk™ Ater the state denied
addi ti onal pernit requests,
Pal azzo ofil ed anii nver se con
demmati on action'® in state
cout, dlegngthet theSat€ s
vet | ands regul ati ons had de-
prived hi mof “al|l econoni-
cally beneficial use” of his
property and therefore re-
quired j ust conpensati on. 1
Reversingthe Sate Qourt’s
ruling onripeness, the Su-
preme Court upheld
petitioner’sabilitytochal -
lengeregul ations that werein
place prior to hisindividual
overship.® The Qourt rea-
soned that barring such a

6

cl ai mwoul d essenti al |y be
putting an expiration date on
thetaingsdase™ Astate's
right toplacerestrictionson
landis subj ect toareasonab e
stavard® |If the Qurt were
to accept the reasoni ng t hat
successi ve titlehol ders are
barred fromcl ai ing a t aki ng,
| andowner s woul d have no
vay to chal | enge | and use re-
strictions that are arguabl y
unreasonabl e or extrene. 43
The Qurt further heldthat no
regul atory taki ng had oc-
curred because petiti oner was
not deprived of &// econoni-
cally beneficial uses of his
land. ¥ The regulationin
placestill allowned petitioner
tobuildasubstantial resi-
dence on an upl and porti on of
hspoperty. ¥ H was not, as
the Gourt in Lucas required,
| eft “economcal lyide "%

Al t hough Ant hony
Pal azzol o di d not recover tak-
i ngs conpensati on, propo-
nents of propertyrights are
hai | i ng t he deci si on a vi c-
tory.* Not only does
R azzolonake it easier for
paniffstochdlengeeviron
nenta regu ations, it alsoa -
| ows property purchasers to
assert taki ngs cl ai n$ based on
regul ations set i nplace prior
totheir property purchase. 18
Even t hough Pal azzol o di d
not succeed i n show ngthat he
had been depri ved of al | eco-
nonic use of his property, the
GQourt nade it clear that gov-
ernnents have a duty to con-
trol regul ations and pay prop-
erty owners when t her e has
been a t aki ng. 1

IV  Awvaysis: THe Furbre oF
ENnvi RONVENTAL  REGULA-
TI ON

A Were Are V& Now?

Itisstill toosoontotdl
if the B¥azzd odeci sionrepre-
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sentsareviva ineconomc lib-
erties, but the opi ni on does
suggest that the Gurt iswll-
ingtoexpandjudicia protec-
tionof privaterea estatein
terests.™ Property rights
or oups Vi ew ¥ azzdl oas a vi c-
toryintheir effortstolinit
gover nnent encr oachnent on
privatelands. The deci sion,
however, coul d have detri -
nental ef fects on envi ronnen-
tal protections.®™ Environ-
nental activists are concerned
that | andowners, seekingto
devel optheir properties, wll
floodthecourtswithlitigation
and expose state and | ocal
governnents to mllions of
dollarsinpotential takings
conpensation liabilities. ®
Thi s exposure may have a
chilling effect on gover nnent
efforts to pronl gat e envi ron
nental regul ations and | init
envi ronnental protecti ons on
frag | e ecosyst ens. 12

As state and | ocal gov-
ernnent s becone hesitant to
i npose | and use restri ctions,
ve needtol ook for other ways
tolinmt devel opnent on our
coastal | ands and ot her frag-
il e ecosystens. Successful
nanagenent practiceswl| be
those that |int economc
harmt o property owners. Br
vironnent al advocat es ar gue
that regul ations seekingto
elimnatethe deterioration of
inportant natural resources
such as air and water are not
likdytodinmnaeal reasot
abl e uses of one’ s property. ™
Mor eover, because of the nui -
sance exception di scussed i n
Lucas, | ocal governnents nay
have a shi el d i ntaki ngs com
pensati on cl ai ns. %

Wileitisstill earlyto
det ermne what the effects of
the /¥ azzo odeci sionw | be,
one survey suggest s that the
Lucas deci sioni s a ready caus-
i ng statestoexerci se nore ca

ti on when choosi ng envi ron-
netd pdicy.® Asurvey was
sert out todl fiftystaes en
vi ronnent al agenci es and
governars' offices. ™ The re-
sultsindicatedthat nore em
phasi s i s bei ng pl aced on nea-
suri ng economic i npact s of
newregul ations. ™ The sur-
vey results and t he new
hei ght ened caut i on suggest
that a newcost-benefit nove-
nent coul d be onits way. ¥
Local governnents w |l have
toscrutinize nore cl osely the
econoni ¢ i npacts of their
pl anni ng opti ons. Ve night
see a novenent away from
envi ronnent al | y sound pl an-
ni ng practicesif such options
are deened too financially
oner ous.

Anot her survey of pl an-
nersinangorityof Glifor-
niacities and counties re-
veal ed that a nunber of com
nuni ti es have revi ened t hei r
exaction policies, foll ow ng
recent naj or taki ngs deci si ons,
and have found t hat an essen-
tial nexus and rough propor -
tionalityactually support an
i ncrease i n fees i nposed on
devel opnent . ¥  Deci si ons
such as A/ /anand Lo/ anhave
| ed comuni ties towards
nor e syst enat i ¢ and conpr e-
hensi ve pl anni ng t hr ough
studi es and reports ai ned at
justifyingtherationd efor ex-
acting | and or noney from
devel gpers. ™ The survey re-
sutsasopont toatrendto
war ds i nposi ng f ees upon
devel opers and a shi ft awnay
fromdenandi ng exacti ons. 162
Athoughinitial reactions
vere negati ve, an overwhel m
i ng nunber of Glliforniapl an
ners nowvi ewt he deci si ons as
est abl i shi ng sound pl anni ng
practices, and not as a hin-
drance ontheir discretion. *®
The ul ti nat e concl usi ons from
the study reveal that devel op-

7

i ng communi ties engagingin
systenatic planning canim
pose hi gher fees, whereas
fairly devel oped conmuni ti es
nay findthat thetakings de-
cisionsfurther restrict their
abilitytoinpose exacti ons on
devel opers. &

B Were Ae VE Qing?

Several newpolicy and
pl anni ng opti ons of fer sone
reief tothethrea o stifleden
vironnental regul ations. Be
| owarefour viah eoptions for
achi evi ng bal ance bet ween
propertyrights protecti onand
envi ronnental protection.

1 Satelegslation

Land use regul ati ons on
private property areprinarily
afunctionof state and | oca
governnents. 1% Recent |y,
st at es have expanded t hei r
pover toregul ate | and use by
devel opi ng prograns t o pro-
tect historiclandnarks, farm
| and, parks, and preserves. 1%
Al though property rights
groups have not yet success-
fullyenactedlegislationre
quiring the federal govern-
nent to pay | andowners com
pensationfor regul ati ons that
limt property val ue, nany
st at es have adopt ed such “t ak-
ings” legislation.® | n what
appears to be a grow ng trend,
nearly hal f of the states have
adopted l egislationthat al -
| ows for sone formof com
pensat i on. 1

Saepropertyrigtsleg
i slationcantake ontwo forns:
pl anni ng bi | | s and conpensa-
tinblls® Ranningbillsre
quirestatestocarefuly scru
tini ze acti ons, whi ch nay gen
erate unconstitutiona taki ngs
cdans.™ |n 1992, Del avare
becanethefirst statetopass a
“stand al one” propertyrights
| awt hat establ i shes a proce-
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dure for deternini ng whet her
aproposedstaterul e or regu
lationwll result inaprivate
property taki ng action. 1"
Sortlytheregfter, Aizomafd -
I oned wi th a pl anni ng bi | |
simlar toDel avare’ s. ™ En-
vironnental i sts dubbed
Arizona' s | awas “t he wor st
anti-environnental |awever
passed inthe Lhited S at es”
and successful |y | obbi ed to
have a r ef erendumr epeal the
lav™ | ndi ana has a regul a-
tionrequiringthestateattor-
ney general to warnthe gov-
ernor of any proposed rul es
that night trigger takings|li-
dility. ™
A*“conpensationbill”
i dentifiesanunerica percent-
age of diminutioninvalue
that triggers conpensati on. ™
Gonpensat i on bi | | s do what
t he Suprene Court has re-
fusedtodo. Thistypeaof bill
actua ly definesataking. The
bill picksapercertage for ex-
anpl efifty percent, to becone
the threshol d for when atak-
i ng has occur red and conpen-
sationisrequired. ' These
bills provi de | andowners wth
aut onati c conpensation if
owner s can establ i shthe reg-
ui site decrease in property
va ue. ¥ This threshol d ap-
proach seeks to deal wththe
i nefficienci es associ atedwth
both full and no conpensa-
tion™ Partial conpensation
can i npr ove upon bot h ex-
tremes. ' \Wile full
conpensa-tion nay stifle en-
viromnental pratectionefforts,
no conpensati on canleadto
an excessi ve regul ati on prob-
| em ¥
Saepopertyrigisleg
islaionisnt wthaut itscriti-
ci sns frombot h property
rights and envi ronnental ad-
vocates. Environnentalists
argue that such | egislation
threat ens envi ronnental pro-

tection because it i nposes
hi gher costs onstateand | ocal
apcies. B |f state govern-
nent s nust to pay every i ndi -
vi dual who has been nega-
tively af f ect ed because of an
environnental regul ation, the
future of environmental pro-
tection | ooks disnal at the
stateandlocd levd .2 Sate
and | ocal gover nnents cannot
afford t o conpensat e every
| andowner in every | and use
decision.® Property rights
advocat es al sorai se o ecti ons
toconpersationbills. ® Their
concernis that conpensation
billswll set thethreshd dfor
recovery so hi gh that some
| andowner “victing” will be
deniedtheir right to conpen
saion® Conpensation bill
proponent s argue that t hese
types of bills donot preclude
cl ai ns for conpensation for
| esser takings, theyjust estab-
l'ish amninum that when
net, nandates t he govern-
nent to conmpensat e | andown-
ers. ¥ Conpensation bills
t ake t he guesswor k out of
pol i cy naki ng. Local govern-
ments will know exactly
wher e they stand on t he t ak-
ingsissue. They cantherefore
mtigatetakings liability by
avoidingthethreshold. This
can be acconpl i shed by grant -
i ng vari ances to | andowner s
who nay be overly burdened
by aregul ation.

2 Srart Gowh

As i ndi cated by the
grow ng nunber of state en-
vironnental protection | aws,
states are now nare t han ever,
exercisinggreater contra over
nat ural resource manage-
nent.® The snmart growth
novenent supports a trend
towards i ncl usi ve public
policy todeal wththe con-
flictingsocid andlegd inter-

8

est s associ at ed w t h ur ban de-

vel opnent . ¥ Thi s pl anni ng
strategy eval uates state and
| ocal palicy naki ng concerns,

speci fical |y the conpetingin

terests of econonic devel op-

nent, environnental protec-

tion, grow h nanagenent,

and soci al wel fare grow h. 18
The public policy of snart

gronthcallsfor anequitabl e
bal ance anong t hese varyi ng
ineets™® The snart growh
pl anni ng process uses new
t echnol ogy and publ i ¢ pal i cy,

asvell asddlanduse ™ Be-

cause snart grow h i nvol ves
| and use restrictions, pro-

grans designedto fit the
needs of a particul ar conmu-

nity nust survive constitu-

tional scrutiny.®? Snart

grow h prograns have t he po-

tentia for broadrestrictions
and control s and nay ad-

versel y af fect the econonic
interests of | andowners and
devel opers.*®* Thi s nakes
such prograns susceptibleto
taki ngs cl ai ns.

Wiat are the inplica-
tions for snart growth pro-
grans after recent taki ngs de-
cisions? Wile Ab//anand
LY/ ando not apply to zoni ng
and ot her | and use deci si ons,
bot h courts were silent on
vhet her they appl i ed broadl y
toexactions. ™ These deci -
si ons nay have consequences
for smart growth prograns
that useinpact exacti ons and
ot her types of conditional de-
nmands.*® Courts can use
snart grow h to narrowt ak-
ingsissuesfor resa ution. To
avoidtakingsliability, snart
grow h prograns nay need t o
establishadrect relationship
bet ween | and dedi cat i ons and
their public purposes.®® This
can be achi eved by maki ng
site-specific or devel opnent
specific (rather thangenerdly
appl yi ng si ngl e- pur pose) ex-
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actionsthat berefit theentire
comunity. ¥ Some chal -
| enges, however, shoul d be
expect ed when | andowner s
believethat interferencewth
thei r reasonabl e i nvest nent -
backed expectations is too
bur densone. %

Shart growt h prograns
canal so be effective by offer-
i ng econoni ¢ i ncentives to
| andowner s such as transfer-
abl e devel opnent rights, tax
i ncenti ves, acqui sitions, pub-
licly assistedfinancing, and
variances. ™ These types of
incentives wl| decreasethe
l'i keli hood of successful tak-
i ngs chal | enges. ?® Though
one snmart growt h program
wll not fit every conmunity,
thosethat wll be nost effec-
tivewll havetheddlitytocre
at e conpr oni ses bet ween t he
conpeting interests of eco-
nom ¢ narkets, natural re-
sour ce managenent, and so-
cid velfare ™

3 Tenporary Mratori a:
Jave Searaeservaion
@url/, I v Tave
reg oa AHang
Agerncy?
Anoratoriumis “an au-

thorized delay i nthe provi -

si on of governnental services

or devel opnent approval . " 23

In Arst G/7/sh the Suprene

Gourt made cl ear that even

though aland use restriction

nay be tenporary, conpensa-
tionis not necessarily pre-
cluded.® |f the tenporary
nor at ori UMproves sorestric-
tivethat it deniestheland
owner of all use of his prop-
erty, thenit isno“dfferet in
ki nd f romper nanent t aki ngs,
for which the Gonstitution
cl early requi res conpensa-
tion.”® Arecent Suprene

Gourt deci sion declinedto

adopt a categorical rul ethat

noratoriaconstitute per se
taki ng, instead hol di ng such
i nteri mdevel opnent control s
be eval uated ina ”ym xara
styl ebal ancingtest.

In 7aoe- S erra Reserva
tion@uxil, /e v. Tahe -
gronal A ami ng Agency, the
NnthQrcuit heldthat a
thirty-two nont h devel op-
nent norat ori umdi d not de-
prive private property owners
of “al econonical |y beneficia
or productive use” of their
lad? |Lake Tahoe is alarge
dpnelakeinthenortherng -
erra Nevada Mountains
known for its size, depth, and
renarkableclarity.®® Rapid
devel opnent inthelatter part
of the century caused dra-
naticincreasesinthe Lake' s
niriet levds.?® This excess
nutrient | oadi ng, known as
eut rophi cation, caused i n-
creases inalgal growh and
consequenti al |y dest royed t he
| ake’ s vi sual beauty and al so
depl eted i ts oxygen suppl y,
threat ening | ake-dwel Iing ani -
na life?® Fornedin 1969 to
address envi ronnental prob-
| ens associ ated w th Lake
Tahoe’ s grow ng popul ati on
and touri sm Tahoe Regi onal
A anni ng Associ ation (TRPA
initiatedaland use pl anthat
sought tocurtail the eutrophi -
cationprocess by severdy lim
iting the devel opnent of
“highhazardlands.”?* S nce
itsinception, the TRPA has
been battling with private
property owners over a series
of regul ations that prevented
| ot owners frombuil ding pri -
vat e hones. 2> Bot h Nevada
and Gl i forniaheavily scruti -
nized TRPAsinitia regul a
tory schene.?® As a conse-
quence, TRPArevisedits re-
giona plantoreflect anended
envi ronnental carrying ca-
pedties? 1n 1983, as part of
the plan’ s i npl enent ati on,

9

TRPA enact ed a neasur e t hat
tenporarily suspended al |
pernittingactivities onlands
wthhighsusceptibilitytoen
vironnental hazards until a
regi onal pl an coul d be devel -
oped. > Arevised regi onal
pl an was not devel oped unti |
some thirty-two nont hs
later.?® As aresult of the
nor at ori um 450 pri vat e prop-
ertyowersfiledsuit claning
the norat ori umconstituted a
conpensabl e t aki ng under t he
Fifth Amendnent.?” Wile
petitioners arguedthat A rst
B/ i shand Lucas conpel | ed
the court tofindataking of
their tenporal interests, the
NnthQrcuit rejectedtheir
interpretation, andthe Su-
prene Gourt affirned. 28

Petitioners sought to
have to categorical rulein
Lucas (that conpensationis
requi red when a regul ati on
depri ves an owner of ‘all eco
nonical |y benefi cial uses’ of
hi s | and) appliedtothe Lake
Tahoe nmorat ori um?® They
argued that the thirty-two-
nont h segnent coul d be sev-
ered fromeach | andowner’ s
feesinpleestateinorder for
the @urt tofindthat the prop
erty had beentakeninits en
tirety.? Declining to adopt
such arational e, the Qourt
quel | ed the i dea of tenporal
severence.?  Quch a viewi g-
nores the Aern Canitra/ adno-
nitionthat aparcel nust be
exani ned as a whol e. 22 ex-
amini ng the owner’ s i nt er est
initsentirety, the Gurt rea
sonedthat “afeesinpleestate
cannot be render ed val uel ess
by a t enpor ary prohi bitionon
econom ¢ use, because t he
property wll recover va ue as
soon as the prohibitionis
lifted "2

The Qurt clarifiedthat
the Lucascategorica rul evas
neant for an “extraordinary
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case” whereapropertyis per-
nanent/ y deprived of all
vdue? Qucharul e applied
to any deprivation of eco-
nonc use, despiteitsbrevity,
voul d encour age hasty pol i cy
deci si ons and add t o t he ex-
pense of routi ne gover nnent
processes. 22 The Court
varnedthat acategorica rule
woul d | ead to numerous
changes i ncurrently perns-
siblepdicepractices.”?® ¢
voul d see taki ngs chal | enges
brought for nornal del ays
such as bui | di ng permt appl i -
cation processes, zoningordi -
nance changes, ordersrestrict-
i ng access to cri ne scenes, and
thelikeZ Wat’'s noreis that
i f communi ties nust abandon
norat ori a use, | andowners
wll haveincentivestohastily
devel op their property to
avoi d possi bl e pl anni ng re-
strictions that nay be en-
ated? The Qurt therefore
concl uded that theinterest of
“fairness and j ustice” woul d
best be served by adopti ng a
FRarn et ral approach t o such
Ci r cunst ances. 2

The si gni fi cance of the
Qurt decliningtoadopt acat-
egxica rdein Zavedearais
that the Gourt isvalidating
norat ori aas avi abl e devel op-
nert tod .2 They are “an es-
sentia tool of successful de-
vel opnent” and w | | encour -
age nore environnental |y
sound pl anni ng by recogni z-
i ng | arge-scal e coomunity
pdamimgefats. ® Taking the
tinetodevel oparegul atory
schene can | ead t o nor e pru-
dent pl anni ng deci si ons be-
cause cities woul d be al | oned
time toeval uate different
pl anni ng options and ful ly
consi der their envi ronnent al
effects. 2

The Suprenme Court
opi ni on shoul d serve as a cau
tiontostateandloca plaming

athorities.® The Qourt did
not holdthat atenporary de-
vel opnent nor at ori umcoul d
never constitute ataking. 2
The Gourt expl ai ned that the
answer to the question
“whet her a tenporary nor a-
toriumeffectsatakingisnei-
ther ‘yes, always’ nor ‘no,
never’; the answer depends
upon the parti cul ar ci rcum
stances of the case.”?® This
seens t o0 be a resurgence of
Justice Hl nes’ “toofar” ra-
tionde. 2 Wile a norato-
ri umnay be an ef f ecti ve t ool
incurtailing environnental
degradationintheshort term
pl anni ng aut hori ties shoul d
be cautioned not togotoofar.
The best wvay toavoidthisis
tohave adefinitivetine pe
riodinwhichthe noratorium
woul d t ake pl ace. @ ving
| andowner s noti ce of when
the noratori umw || begi n and
endcanhelpavoidinterfering
w t h reasonabl e i nvest nent -
backed expect ati ons.

4  TDRPrograns and

ot her Econonic | ncen-

tives

TDR prograns are
gr owt h managenent tool s
that seek totransfer devel op-
nent potential fromenviron-
nental |y sensitive lands to
nonsensi tive | ands by way of
private narket transacti ons. =
Under TDR prograns, the
right todevel opis severabl e
andcanbetransferredtoot her
persons or lots.?® TDRs are
usef ul growt h managenent
tool s because they a | owpl an-
ni ng bodi es to separate the
need to protect asensitive
land parcel wththeright of
| andowner s t o devel op. #°
TORs can be powerful niti ga-
tiontool s for local communi -
ti es seekingtoavai dtakings
lighilitywhilesintaneously

10

trying to protect precious
natura resources.*®  Several
courts recogni ze TDRs as
val i d econonic i ncenti ves. %t
The Suprene Court in Renn
ritral assertedthat the TR
oferedtopantiff offset the
econonc i npact of the | and-
mar k | aw and hel ped avoi d
takingslidility. 22

The i dea behi nd a TDR
i s toseparate the devel opnent
interest inaland parcel from
the actual |and and transfer
that potential toanother par-
cd that ishbetter sutedfor de
vel opnert. 22 This i s done by
defini ng “sendi ng” and “re-
ceiving’ sites.? A sendi ng
siteisusud |y the envi ronnen
tally sensitiveland from
whi ch devel opnent pot enti al
i s goi ng t o be exported. 2
Landowner s i n t hese sendi ng
ar eas recei ve devel opnent
rightsproportiona tothefair
nar ket val ue of their |and. 2
These ri ghts can t hen be sal d
to I andowners i n nonre-
strictedland areas.® (nce
| andowner s i n these recei vi ng
zones have obt a ned suffi ci ent
TORs, they are pernmittedto
devel optheir | andi nexcess of
any zoningrestrictions.?® To
achi eve parityinthe TORnar-
ket, theserecei vi ng sites nust
be areas of grow ng dermand
for devel opment. #°  However,
i f these areas are al ready
“over-zoned,” further in-
creases i n devel opnent w i |
have littl e econonc val ueto
add tothe TOR and t he nar-
ket wil fal.® If used ef fec-
tively, TORprograns can suc-
cessful |y avoi d the consti t u-
tional takingof private prop
aty.® |t is an econonmical ly
efficient way to bal ance the
need for protecti onof envi ron
nental |y sensitive areas and
preserving i ndi vi dual prop-
etyrigts.
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V CoNcLUsI ON

There are no easy an-
swers to t he envi ronnent al
regul at ory taki ngs debat e.
The Suprene Court has de-
cdiredtoestadishabrigt line
rul e defi ni ng when a | and use
regul ati on becones at aki ng.
Futher, becaseit islagdya
state and | ocal gover nnent
responsi bility, afedera regu
| atory schene wi | | probabl y
not sol ve t he | and use prob-
| em 2

The ul ti nat e questi ons
for state and | ocal govern-
nent s t hus become: Gan pri -
vate property rights and envi -
ronnental protection berec-
onciled? Arethey mutual |y
excl usi ve goal s? WWow || pay
thecost? If [ eft tofal onthe
shoul ders of private | andown
ers, regu atory | aws cou dspi -
ral out of control and be so
nuner ous that the concept of
private landis essentially
el i mnat ed.

Aternatively, if | eft to
state and | ocal gover nnent s,
envi ronnental protection
coul d be conpronmised. If 1o
calities are unabl eto deter-
nmne the potential scope of
thartadingslidility, theywll
cease t o pronul gat e such pro-
tective | ans and or di nances.
Interested parties nust reach
a niddl e ground wher eby al |
partiescreatereal istic expec-
tations. Through a syst emof
carefu |y defi ned taki ngs defi -
ni ti ons and prudent pl anni ng
net hods, fairness can prevail
intheland use var.

1 Anstrongv. Lhited
Sates, 34US 40, 49 (1960).

2 US GCoer. anend.
V. The clause reads, “[ N or
shal | private property betaken

for public use, wthout just
conpensati on.”

3 See generally
Pal azzo ov. Rhode | sl and, 121
S Q. 2448(2001); lanv. Gty
of Tigard, 512US 374 (1994);
Lucasv. SC asta Quncil,
506 US 1003 (1992); Nollanv.
Gl. Qastal Gmmn, 483US
825 (1987); Keystone B tun-
nous Coal Ass’'n v.
DeBenedi ctis, 480 U S 470
(1987); Frst BgishBvangd i -
cal Lut heran Church of G en-
ddev. Qutyod LA, 482US
304 (1984); Aginsv. dty of
Tiburon, 447 US 255 (1980);
Penn Cent. Transp. . v. New
York dty, 438US 104, 137
(1978); Pa. Ga . v. Mhon,
200US 393(1922).

4 Se e g, TrowsJ.
MceLl & KATHLEEN SEGERSON,
CowPENSATION FOR  ReEcuLATORY
Takines: AN Econow ¢ AnaLy-
sis wTH AprLicatian 3 (N cho-
las Mrcuroed., 199).

5 SeRobert K Best,
rg/aayiadins ABig Hs
tory, 64 Al-ABA1 (2001).

6 Chi., Burlington &
Qincy RR . v. Chicago,
166 US 226, 239-40 (1897).

7 e eg, Loettov.
Tel epronpt er Manhatt an
CATlVQrp., 458U S 419, 441
(1982) (hol ding that a New
York l awrequiring aland ord
toallowtheinstallationof a
cabl e conpany’ sfacilitiesin
theland ord s buil ding was a
taki ng).

8 xR @4, 60US
a 415

9 Seggerd/ylucas V.
S C Qastal Quncil, 505US
1003, 1022-23 (1992).

0 Seeg, A @d, 20
us a 415

n Se/d Rfusingto
establishgenera propositions,
Justi ce Hil nes opi ned that the
extent towhichregul ati ons go
toofar isaquestionaof degree.
/d & 416

11

Se/d a 38

/da 413

Qe/d a 41516,
/da 413

/d & 415

/d & 416

See M ceLl &
SN sypranote \h 4, at
U

BREEERBR

98 Sd

A See Nancy G
Mrzulla, 77 Aquerty Rgits
Mvenents: Fowlt Began and
Were It |s Headed, 7nLao
Rairs:  ThHe 1990s ProperTY
Rairs Reeauiavl, 15 (Bruce
Yand e ed., 1995).

2. Beginninginthe
1970s, the federa gover nnent
enacted a seri es of environ-
nental statutesthat |inted
the exerci se of private prop-
ertyrights and served as nod-
dsfor staaeandloca regul a
tions. SeBndangered Soeci es
Act of 1973, 16 US C 88 1533
1544 (1988); Surface Mni ng
ontrol and Recl amat i on Act
of 1977, 30 U. S . C § 1201
(1988); dean Vdter Act, 33
USC 88 401-426p (19838); N
tional Environnental Policy
Act of 1969, 22US C 88§ 4321-
4345 (1994) ; Resour ce Gonser -
vation and Recovery Act, 7d
88 6901-6991i (1988); GeanAr
Act /d 88 7401-7671q (1988 &
Supp. 1991); CGonprehensi ve
Envi ronnment al Response,
Gonpensation and Liability
Act, 7d 8§88 9601-9675 (1994).

2 See generally
Mrzul | a, syorancte\h 20.
/da 8l 2
/da3
Se/d
Se/d
/da 34
d
/lda 4
d
/da 45
d
See Nancy G.
Mrzula SaeRivaeRqety

BROEESBBEBNBHNE
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RJgrs/nmtiaives as aesoase
to“Aviromena 7akings”, in
ReGuLATORY TAKINGS:  RESTOR-
ING Pr vaTE ProPERTY R @HTs 87,
91 (Roger Gegged., 1994).

A Mrzula syrancte
\h20, a 7-13.

d /dahs

B See James E.
Hol | oway & Donal d C. Quy,
Srart Gowthand Linits on
Qverment Rvers: Bfecting
Miture Mrkets and the Qal -
Ity Life Unkr the Taki gs ad
Qher Aovisions, 9 Dk J.
Ewte. L. & Pa' vy 421, 435

(200).
¥ LeMrzulla syra
note\h20, a %

B /d Sates suchas
New Yor k and Gal i f or ni a have
devel oped stringent air pol | -
tionregul ations to nanage
thei r grow ng popul ati ons
and different clinatic condi -
tias.

B e eg, TowsD
Horkins, CosT oF REGULATI ON
(Rochester Institute of Tech-
nol ogy ed., 1991).

N Ze/dth. 5A

4. SeMrzula, syra

note\h20, at 13.
2 Seid
B &eid

4 Zeida 1314

65 SePa a @. v.
Mahon, 260 U.S. 393, 425
(1922).

%6 438 US 104, 124

g

OLBBEEBBAY

a

Se/d a 1R

Se/d a 124

Se/d a 114

Serid

Se/d a 180

a

/d at 147 (quoting
al Go. v. Mahon, 260
, 415 (1922)).

a

B See RicHarD J.

RoobEw e & CHRI STOPHER  J.
DuerkseN, REsPONDING TO THE

¥

S

g

Takings CHaLLENGE: A GuiDE
FOR OFFiciALs AND PLANNERS 3
(Am Pl anni ng Ass’ n ed.,
1959).

5  &eid

B eAginsv. Aty of
Ti buron, 447 U S 255, 260
(1990).

B

@ /da 262 Thecout
reasoned that such a zoni ng
requi renment woul d assure
careful devel opnent and
theref ore appel | ant s woul d be
sharing, wth other owners,
bot h t he benefi ts and bur dens
o thecity sexercisedf itspo

l'i ce pover.
6. Se/d
® J/daXl

Setbdel v. Irving,
481 US 704 (1987); Hrst B+
gli sh BEvangel i cal Lut heran
Church of Gendal e v. Gounty
of LA, 482US 304 (1987);
Noll an v. Cal. Coastal
Gmmn, 483 US 825 (1987);
Keyst one Bi t um nous Coal
Ass'nv. DeBenedictis, 480U S
470 (1987). Uhder t he Reagan
Adnini stration, a nuniper of
st er ner s hel d key cabi net
posi ti ons such as Janes Vétt
of Woning as Secretary of
the Interior. Vétt was the
forner director of the Mun-
tainSates Legal Foundati on,
aleader inpropertyrights|aw

A

& W

@ See RobbEw G &
DmeN sypranote \h 56, at
ii.

6. SeAne E Girlson
&bani el Rilak, 7267 ngs onthe
Gound: Fowthe Suprene
Qurt’s Taki ngs Juri sorudernce
Afects Local Land Lse Lecy -
sions, 5 UC DusL Ru 103,
109-10 (2001).

B Astoe 40US a
56

@ Pa. Coal Co. v.
Mahon, 260 U. S. 393, 394

(1922

12

N  Xerdstar 480US
a 4m.

L Seida 42-RB

2 Se/d a 492 (quot-
ing Myl er v. Kansas, 123US
623, 655(1887)).
Qe/d a 48686
Se/d a 418
Se/d a ML
a
a
/d a 493-506.
/da 4B
482 U S. 304, 321
(
/da 31-2
/d a 07, 21
/da 2L
Seid
Seid
483US 825 (1987).
Seid
/d at 838-39. The
ourt reasoned that unl ess a
restrictive pernit servesthe
pur pose of furtheringthe pub-
licinerest, itslimtaiosae
not hi ng nor e t han “an out -
and-out planof etoartion.” /d
a 837 (quatingJ.E D Assaocs.
Inc. v. Akinson, 432 A 2d 12,
15(1981)).

mmamg&emmgemwmamﬁm

/d & &3

a

a

/da 82

a

See RopbbEw g &
Dmen syoranote\h 56, at
7

RBBRBY

b See generall y Key-
stone B tuminous Goal Ass’n
v. DeBenedictis, 480US 470
(1987).

B grd/yFArst B+
gli sh BEvangel i cal Lut heran
Church of Gendal e v. Gounty
of LA, 482US 304(1987).

g egeera/yNdlan
v. Gl. astal Gonmin, 483
US 825(1987).

B Xeged/yav.
dtyof Tigard, 512 US 374

(199).
| Leid
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/d a& BB

/d a 3

a

a

/d a 36

Seid

Se/d a 3ih

. SeRoger Qegy, A2~
cdamngthe 7Text o the 7aki ngs
a ause, 7 n ReauATGRY TAK NS

ResTorING PRI VATE PROPERTY
Rats 31 (Roger d egg ed.,

1999

&5,

1™ Selv/an 512U S
374,

10 Seqtyof Mnterey
v. Del Monte Dunes at
Mnterey, Ltd., 526 US 687,
718 (1999) (hol di ng that the
rough proportional ity stan-
dard does not apply tolocali-
ti es deci si ons t o deny devel op-
nent outright).
11 505US 1003 (1992).
12 /d a 1006-07.
13 /d a 1008-09.
14 /d a 108
15 /d a 1030-3L
16
1z,
18

BRREBREB

S|

1B eMN//an 483US

/d & 103L

&eid

SebBest, syrancte
\h5, & 6.

19 SeMrzula, syra
note\h20, a 16.

120 See MiceLl &
SN, sypranote\h 4, at
g

> e

12 BEinOhHara, Ago-
etyRgts axthe R/ ce fow
agsathelae rRg/aay iak-
rngs: An Gyrnoron?, /nLab
Rars:  The 1990s ProPERTY
R aits ReeeLLiov 45 (Bruce
Yand e ed., 1995).

123 Lucasv. SC Qeasta
Quunci |, 505US 1003, 1022-
23 (1992).

124 See MceLl &
SN, sypranote\h 4, at
17, seea/so Lucas, 505U S at
1022-28,

15 SeOhHara, sypra

nate\h12 {a ?777}.

d

d

d

d

/da 4.

Seid

/da @

See Pal azzol o v.
Rhode Island, 121 S Q. 2448,
2454-57 (2001).

A /d at 2459-60. The
decisionvas dividedina5-4
vote. Three di ssenting opi n-
ions werefiledfromdustices
Sevens (concurringinpart),
G nshurg, and Breyer.

1H e/d a 262-65.

1% /da 2%

3. id

138 The Suprene Court
defi nes “i nver se conderma-
tion” as “a cause of action
agai nst a governnental def en-
dant to recover the val ue of
property whi ch has been
takeninfact by the govern-
ment al def endant, even
t hough no fornal exer ci se of
t he power of eninent donai n
has been at t enpt ed by t he t ak-
ingagency.” Lhited Satesv.
Carke, 45US 253 257 (1980)
(quoting D. Haawn, Ursan
Pianning AnD  Lanp  DeveLoe-
Mt Conrra. Law328 (1971)) .

10 Rlazdqg 121S Q.
a 2456,

140, /d a 2451.

141 /d a 2462-63

w2 /d

143 /d

144 /d a 2464-65.

45 /d

146, /d at 2465 (citing
Lucasv. SC Qasta Quncil,
5056 US 1003, 1019 (1992)).

47, EicPanin, Land-
owers Gven NewH gits on Ar
viromental Qrbs, \Ms Po,
June 29, 2001, at AlS.

148 B w n Cheneri nsky,
bBpadmgthe Raectias o the
7aki ngs d ause, 2001 Sp. Cr.
Rs. 70, 70.

BREREBBNR

13

149 Hanin, syrancte\h
147, a Al8.

150 Cheneri nsky, syora
note\h 148 at 72

BL /i

B /i

5

™ See Keith W

Bri ckl enyer & Davi d Sl ker,
/nverse Corndermat i on, /nGRr
RENT CoNDEMNATION Law  Tak-
InGs, CowpPENsaTI N & BENEFI TS
64 (Alan T. Ackernan ed.,
1999).
%
1% See James R.
R nehart &Jeffrey J. Ponpe,
The Lucas Gise ad'the Qorf 7 ¢t
over Rropverty R ghts, /nlap
Ras: TrHe 1990s ProperTY
R ars Rmeuiav 84- 85 ( Bruce
Yand e ed., 1995).

57, /d

18 See Rinehart &
Ponpe, syorancte\h 156, at
13743 )

3 /da &

180 eCxrlson &R ak,
syranote\h 67, at 105. The
authors’ study i nvol ved send-
i ng ext ensi ve surveys to t he
planningdrector of everycity
andcoutyintheSated Gli-
fornia. The survey attenpt ed
to gauge the pl anners’ knowt -
edge of takings j uri sprudence
and its inpact on | and use
pl anni ng and use of exacti ons
and f ees.

6L /d

2 /da 107

183 /da 1k

™ /da 1%

186 SeMrzula, syra
note\h 20, at 12. Thefedera
gover nnent has devel oped i n-
cursi on prograns to regul ate
vet| ands, but |and userestric-
tions aretypica |y t he donai n
of state and | ocal govern-
nent s.

% /i

167/. See RoBerT V.
PercivAL ET AL., ENvI RONVENTAL
RecuLATION LAW  SciENCE, AND
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Paicr 821 (3d ed. 2000) .

83 /d

10 Mrzula, syrancte
\h33, a 106.

10 fe/id

71 /d; Da. GCoe Aw
tit. 20, § 606(1991).

12 Mrzula, syrancte
\h33, a 106.

173 /d (citing Mrianne
Lavel |, The “Raoerty R gits”
Revolt, Nev L L.J., May 10,
198 a 1).

174 SeMarzulla, syora
note\h 33, at 107; Ino Gae
8§ 4-22-2-3(1993).

1Is SeMrzulla, syra
note\h 33, a 107.

1. /d

1. /id

18 See MceLl &
SN, sypranote\h 4, at
213-14,

1P Mrzula, syrancte
\h33, a 109-10.

180 MceLl & SEGERSON,
syrancte\h4, at 213.

1BL Mrzula, syrancte
\h33, at 108 (citing Nancy G
Marzul | a, Wo Benefits from
Sate Aivate Rqoerty Regul &
tiar Yy the lapaer addti-
zen, Lao Rrs. Lermer, June
193 a 4).

B e/dda 1080

183 Se/d (pargphrasing
Terry J. Harris, /77 Gesaeae
(SerraCub, Potonac, MD).

B /da 1.

1%

18 /i

187, Setol | onay & Quy,
syranote\h 36, at 435.

&eid
Seid a 245
/d a 40,
/d a& 40,
/d & 453
/d
/d a 82
/d

/d

/d a 452-53
/d a 451
/d & 46L

BERORRREEREBREE

0 /i
DL /d a4

2. 2002 W 654431
(US Ax. 23 202).

28 Rosert MELTZ ET AL. ,
THe Takines | ssue:  ConsTi Tu-
TionaL LimTs onv Lano Use
CoNTROL  AND  ENvI RONMENTAL
Reaan av 266 (1999) .

24 SeeFirst English
BEvangel i cal Lut heran Chur ch
of Gendalev. Qunty of LA,
482 US 304, 318(1987).

26 /d

A6 SeTahoe-Serraat
*19,

A07. See Tahoe-Sierra
Pres. Quncil, Inc. v. Tahoe
Reg' | A anni ng Agency, 216
F3d764, 780 (%XhGr. 2000).
/d a T8
/d a 7or.

/d & 766-61/.

/d a 7ol

/d & 767-68.

/d & 76869,

a

/d a 783

a

/d & 76869,

See Tahoe- S erra,
2002 VL 654431, at *13; 7atioe-
Sarg 216 E3dat 777.

219 See Tahoe- S erra,
2002 WL 654431, at *14.

EREREEREERBR

20 /d

21 /d

22 ld

23 /da*hs

24 ld

25 /da*1r.

26 /d

21 ld

28 /da*18

20 /da*19

20 &eid

2L /d; Tahoe-Serra
Pres. Quncil, Inc. v. Tahoe

Reg' | A anni ng Agency, 216
F3d764, 777 (%hGr. 2000).
2 XlawveSeara 216
FEda 777.
238  See Tahoe- S erra,

14

2002 WL 654431, at *10.

24 /da*18

256 /da*o

2% /da*12

23l Se e g, John M
A nentano, Areserving Bwi -
rometaly sitive Lar 25
Real Est. L.J. 197, 200-01
(159).

28  See Frawuind. JAES
& Denns E. GaLE, Zoni NG FOR
Sae: A CRTicAL ANALYSIS OF
TRANSFERABLE DEVELOPMENT
R airs Prozravs 3 (1977) .

20 See Arnentano, su-
mancte\h 237, at 198.

20 SeeQuitumy. Tahoe
Reg' | A anni ng Agency, 520
US 725, 747-49 (1997).

2. Seid

22 Penn Gent. Transp.
@. v. ewYork Gty, 438US
104, 137 (1978).

23 See RicHArRD J.
RobbEw ¢ & CHERYL A.
| NHRAM, TRANSFERABLE DeVEL-
OPMENT RIGHTS PROGRAMS:
TDRs anp THE ReaL EsTATE
MweTPLACE 2 (1987) .

24 Richard D.
H nberger, 77asferall e vl -
oorent H ght s, PowoNE, Jan.
200 a 8

26 /d

26 /d

247, /d

28 /d

249, Joseph D i nson,
Not e and Gorment, 77ansfer-
ring evel goert Hgits: Rur-
pose Rades, avRaspectsin
NewYork, 17 Pxel. R, 319,
329-30(19%).

X /d

Xl H nberger, supra
note\h244, at 8, seea soRern
Gnt. Transp. . v. NewYork
Gty, 43US 104, 137 (1978).

X SeJanes G Titus,
ARsimas @astd Fasian ar
the laki ngs Gause: Hwrto Qe
Vet | ands and Beaches Wit hout
Hirting Aoperty Quiers, 57
M L R, 1279, 1287 (1998).
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Latest Chapter in Shintech Story:

Addis Site Selection Survives IT Analysis
by: Tad Bartlett

In the Matter of Shintech, Inc.,
814 So. 2d 20, No. 2000 CA
1984, La. App. 1st Cir. 2/15/02,
writ denied, 2002 La. LEXIS
1596, No. 2002-0742, La. 05/10/
02 (writ denial decision without
published opinion).

Recently resolved on
appeal was whether the Louisiana
Department of Environmental
Quality (“DEQ”) acted properly
in granting an operating permit to
Shintech, Inc., for its polyvinyl
chloride (“PVC”) facility near
Addis. The citizens challenging
the permit sought resolution of,
inter alia, whether Shintech’s site
selection was impermissibly geo-
graphically limited to sites near
The Dow Chemical Company’s
vinyl chloride monomer
(“VCM”) facility in Plaquemine,
and whether the DEQ erred in
permitting the facility to emit
volatile organic compounds
(“VOCs”) in a location within the
state’s ozone non-attainment
area.

The Court of Appeal
simply adopted the discussion of
the issues from the trial court’s
reasons for judgment, and found
that, “[a]fter reviewing the
record, and upon considering the
arguments advanced by the par-
ties, . . . [the citizens challenging
the permit] failed to demonstrate
that DEQ acted arbitrarily or
failed to give sufficient weight to
environmental concerns in bal-
ancing the costs and benefits of
the Shintech facility.” Similarly,
the trial court’s reasons for judg-
ment had only reiterated the par-
ties’ arguments and found that,
based on those arguments, “the
[DEQ)] did not abuse its discre-
tion . . . in granting the Part 70

permit to Shintech.” While no
new test has been created by the
appeal court’s opinion, practitio-
ners can certainly use Shintech’s
Addis facility as an example of
what is necessary to pass muster
under the IT analysis. Accord-
ingly, the substantive legal les-
sons to be learned from the up-
holding of Shintech’s permit may
be found in the arguments and
facts supporting that result.

Shintech’s site selection
process for the Addis PVC-only
plant began with the search for a
site to build a vertically integrated
complex for manufacturing chlor-
alkali, VCM, and PVC; VCM is
a necessary feedstock for the
PVC production process. In
searching for a site for a new
manufacturing facility to supple-
ment its only existing U.S. facil-
ity (in Freeport, Texas), Shintech
sought to expand its PVC produc-
tion capacity beyond the opti-
mized capacity at its one plant,
geographically diversify its op-
erations, and provide a closer
manufacturing plant to its cus-
tomers in the eastern U.S.
Shintech had two options: either
build a vertically integrated facil-
ity that would manufacture the
VCM required in the PVC manu-
facturing process, or build a PVC-
only plant near a third-party
VCM supplier.

Shintech first conducted
a wide-ranging site selection for
a site suitable to build a vertically
integrated facility, evaluating
sites in several Gulf Coast states
on the bases of

e proximity to an existing
supply of raw materials
(ethylene for the VCM

15

unit and salt brine for
the chlor-alkali unit);

e tract size to accommo-
date the plant, any future
expansions, and an in-
ternal buffer zone, on
land suitable for indus-
trial use, but not in a
traffic-congested area;

e absence of environmen-
tally sensitive features
such as wetlands;

e ready access to utilities
and existing industrial
transportation infra-
structure;

e availability of an indus-
trial service infrastruc-
ture, such as machine
shops, construction con-
tractors, and the like;

e availability of an indus-
trial workforce with a
good work ethic; and

e state and local commu-
nity support.

Following this process, Shintech
selected a site in St. James Par-
ish. However, controversy sur-
rounding the permitting of the
facility in that parish caused
Shintech to examine and pursue
its second alternative: building a
PVC-only plant.

In addition to the crite-
ria used in selecting a site for a
vertically integrated facility, the
PVC-only plant had its own re-
quirements, including the need to
be proximal to a steady supply of
VCM. Shintech found that the
only supplier of VCM that could
guarantee a long-term supply in
the amount required for its pro-
posed PVC output was Dow, and
that the only Dow VCM facility
outside of Freeport, Texas, thus
able to satisfy the needs for geo-
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graphic diversification and prox-
imity to its eastern customer base,
was in Plaquemine. Accordingly,
in the final stage of Shintech’s
long site selection process for a
new PVC facility, it examined
eight possible sites in the prox-
imity of Dow’s Plaquemine facil-
ity, choosing the Addis site as the
site that best met all of its selec-
tion criteria.

Hence, the Addis site
had been the result of a search

process that began with the Gulf

Coast-wide search that preceded
the initial proposal to build a ver-
tically integrated site in St. James
Parish, and had not been geo-
graphically limited to just the area
near Dow’s Plaquemine plant.
Moreover, Shintech and DEQ ar-

gued successfully to the Court of

Appeal that, as long as at least
some alternative sites are suitable
for a proposed facility and the
nature of a project supports geo-
graphically limiting the area, it is

Inside DEQ

RULE-MAKING UPDATE

Air Qualit

AQ212 - Revision of Mini-
mum Offset Ratios (LAC
33:111.504) (La. Register, v.27,
#12, 12/20/01). Revises the
minimum offset ratios in LAC
33:111.504 Tablel Major
Stationary Source/Major
Modification Emission Thresh-
olds. For a nonattainment area
with a classification of serious
for ozone, the minimum offset
ratio for volatile organic
compounds (VOC) will be 1.20
to 1 with LAER (Lowest
Achievable Emission Rate) or
1.40 to 1 internal without

permissible to limit the geo-
graphic area for an alternative
sites analysis, citing Blackett v.
DEQ, 506 So. 2d 749 (La. App.
1st Cir. 1987).

The site selection and
permitting process also sur-
mounted the second hurdle pre-
sented by the citizens challeng-
ing the permit — that a permit to
emit VOCs should not be granted
for a new facility in the state’s
ozone nonattainment area — be-
cause the proposed facility would
be permitted to emit 47.8 tons per
year (“tpy”) of VOCs, less than
the 50 tpy required to classify it
as a “major source” of VOC emis-
sions. DEQ argued successfully
that it was not required to man-
date VOC offsets since
Shintech’s facility would not be
amajor source of VOCs, and that
accepting Dow’s offer of volun-
tary VOC reductions as offsets
was therefore not an abuse of dis-
cretion. Allowing the reductions

LAER. For a nonattainment
area with a classification of
severe for ozone, the minimum
offset ratio for VOC will be
1.30 to 1. This rule also adds a
minimum offset ratio for
nitrogen oxides (NOx). For a
nonattainment area with a
classification of serious for the
pollutant, ozone, the minimum
offset ratio for NOx will be 1.20
to 1 with LAER or 1.40 to 1
internal without LAER. Fora
nonattainment area with a
classification of severe for
ozone, the minimum offset ratio
for NOx will be 1.30 to 1.
During the summer of 2000,
Louisiana experienced many
days of elevated ozone levels,
especially in the Baton Rouge

16

only meant that the community
would not experience any net in-
crease in VOC emissions and that
there would be no adverse envi-
ronmental impact on the commu-
nity resulting from the new facil-
ity; i.e., the offsetting reductions
served as a mitigating measure,
rather than as a requirement for
permitting.

Together with the recent
decision of North Baton Rouge
Environmental Association v.
LDEQ, 805 So.2d 255,2000 CA
1878, La. App. 1st Cir. Nov. 14,
2001, which upheld an operating
permit for a modification to a fa-
cility that would result in a major
source of VOCs in the ozone
nonattainment area, the court’s
Shintech opinion indicates a trend
of allowing new source permit-
ting in nonattainment areas when
accompanied by offsetting emis-
sion reductions.

area, as a number of the
monitored readings exceeded
the one-hour standard. In
addition, the 5-parish Baton
Rouge ozone nonattainment
area, which includes the
parishes of Ascension, East
Baton Rouge, Iberville,
Livingston, and West Baton
Rouge, did not meet the 1999
statutory deadline to comply
with the one-hour ozone
National Ambient Air Quality
Standard (NAAQS). Therefore,
identification and promulgation
of regulations to implement
emission reduction controls are
necessary. Urban Airshed
Modeling (UAM) indicates that
a reduction in NOx emissions
and further reduction in VOC
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emissions are required in at
least the 5-parish area to lower
ozone levels. LDEQ is
preparing a revision to the State
Implementation Plan (SIP) that
will specify emission reduction
control strategies so that
Louisiana can comply with the
ozone NAAQS. This revision
to the minimum offset ratios is
only one measure identified to
reduce emissions.

AQ218 - Permit Procedures
for New Emissions Sources
and Major Modifications in
Specified Parishes (LAC
33:111.509 and 510) (La.
Register, v.27, #12, 12/20/01).
Establishes a control technology
requirement for NOx and VOC
emissions at new emissions
units located at new and
existing major stationary
sources, as well as mandates an
offset requirement for major
modifications as defined in
LAC 33:111.509. This rule
applies to sources located in
parishes where emissions must
be regulated to such an extent as
to maintain the attainment status
of that parish, or expedite or
maintain the attainment status
of an adjacent or nearby parish.
Namely, these parishes are
Beauregard, Cameron,
Calcasieu, and Jefferson Davis.
Calcasieu Parish experienced
six ozone exceedance days
during the years 1998, 1999,
and 2000. Four or more
exceedances during any
consecutive 3-year period
constitute a violation of the
ozone National Ambient Air
Quality Standard (NAAQS). In
accordance with contingency
measures established in the
approved air quality Mainte-
nance Plan for Calcasieu Parish,
a control strategy must be
developed and appropriate
control measures implemented
in an effort to maintain

Calcasieu’s current attainment
designation and to protect air
quality in the area.

AQ211E - Revision to Emis-
sion Reduction Credits
Banking Regulations (emer-
gency rule) (LAC
33:II1.Chapter 6) and
AQ215E - Control of Nitrogen
Oxides Emissions (emergency
rule) (LAC 33:1I1.Chapter 22)
(La. Register, v.27, #12, 12/20/
01). The State of Louisiana has
requested an extension of the
attainment date imposed by the
1990 amendments to the Clean
Air Act, pursuant to EPA’s
transport policy. The state has
committed to the EPA to submit
the necessary documentation to
demonstrate transport and
revisions to the State Implemen-
tation Plan (SIP) by December
31,2001. The EPA has
provided notice in the Federal
Register of its intent to review
and possibly grant such
extension request when submit-
ted or in the alternative to
reclassify the Baton Rouge
nonattainment area. Failure to
submit the transport demonstra-
tion and revisions to the SIP
would result in the Baton Rouge
nonattainment area being
reclassified from “serious” to
“severe.” DEQ concluded that
a reclassification would have
detrimental effects on the
operations of the department,
the local economy, and the
citizens of the area without any
significant benefit, including
improved air quality.

The proposed SIP revision
involves the adoption of certain
new rules, including the
adoption of air pollution control
standards for emissions of
oxides of nitrogen (NOx) and
revisions to the existing
emission reduction credits
banking regulations. These
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rules were proposed in accor-
dance with regular rulemaking
procedures on July 20, 2001, as
AQ211 (LAC 33:III.Chapter 6
Banking) and on August 20,
2001, as AQ215 (LAC
33:1I1.Chapter 22 NOx).

During the comment period for
the proposed rules the Depart-
ment received significant public
comment and, as a result,
proposed substantive changes to
these rules, as AQ211S and
AQ215S.

In order that the transport
demonstration and revisions to
the SIP may be submitted to the
EPA in accordance with the
commitment previously made,
DEQ adopted emergency rules
AQ211E and AQ215E. These
emergency rules include the
proposed rule language that has
been modified to include
substantive amendments. The
emergency rules shall be
effective for 120 days or until
promulgation of final rules
AQ211S and AQ215S, which-
ever occurs first.

AQ211 - Revision to Emission
Reduction Credits Banking
Regulations (LAC
33:II1.Chapter 6) (La. Regis-
ter, v.28, #2,2/20/02). Revises
LAC 33:III.Chapter 6, adopted
in August 1994 and amended in
December 1998 and September
1999. This revision involves
four actions. First, language
requiring that emission reduc-
tion credits (ERC) must be
“surplus when used” will be
added. This revision is required
in order to achieve consistency
with EPA’s interpretation of the
Clean Air Act and current
policy/guidance regarding
Nonattainment New Source
Review (NNSR) procedures.
Second, all references to the
ERC bank being a contingency
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measure for Louisiana’s 15%
VOC Reasonable Further
Progress (RFP) Plan will be
removed. Next, provisions that
mandate that emissions reduc-
tions be banked as ERCs in
order to use them to “net out” in
a nonattainment arca will be
eliminated. Finally, the mobile
emission reduction credits
(MERC:sS) provisions under
LAC 33:1I1.611 will be deleted,
since this program was never
implemented.

AQ215 - Control of Nitrogen
Oxides Emissions (LAC
33:II1.Chapter 22) (La.
Register, v.28, #2,2/20/02).
Establishes requirements for
reducing emissions of nitrogen
oxides (NOx) to allow the
Baton Rouge nonattainment
area to come into compliance
with the National Ambient Air
Quality Standard for ozone by
May of 2005. Five parishes are
defined by EPA as
nonattainment. They are the
parishes of Ascension, East
Baton Rouge, Iberville,
Livingston, and West Baton
Rouge. Livingston is included
even though it has no NOx
emissions sources greater than
50 tons per year (tpy). Model-
ing has demonstrated that the
nonattainment area cannot be
brought into attainment without
including certain outlying
parishes. Therefore, the
parishes of East Feliciana,
Pointe Coupee, St. Helena, and
West Feliciana also have been
included in the rule. The rule
establishes emission factors for
reducing emissions from
boilers, heaters, furnaces,
turbines, and internal combus-
tion engines at affected facili-
ties. The rule also establishes
requirements for permits,
compliance, recordkeeping and
reporting. During the summer
of 2000, Louisiana experienced

many days of elevated ozone
levels, especially in the Baton
Rouge area, as a number of the
monitored readings exceeded
the one-hour standard. In
addition, the 5-parish Baton
Rouge ozone nonattainment
area did not meet the 1999
statutory deadline to comply
with the one-hour ozone
National Ambient Air Quality
Standard (NAAQS). Urban
Airshed Modeling (UAM)
indicates that a reduction in
NOx emissions and further
reduction in VOC emissions are
required to lower ozone levels.
Therefore, it is necessary to
identify and promulgate
regulations to implement
emission reduction controls.
LDEQ is preparing a revision to
the State Implementation Plan
(SIP) that will specify emission
reduction control strategies so
that Louisiana can comply with
the NAAQS. This rule to
control emissions of NOx is
only one measure identified to
reduce emissions.

DEQ has stated that any permits
previously issued in accordance
with state and EPA-approved
rules in effect at the time of
issuance remain valid. The
department has no intention to
reopen any permits for cause
due to changes in applied
policies.

AQ223 - Chemical Accident
Prevention, Incorporation by
Reference of 40 CFR Part 68
(LAC 33:111.5901) This
proposed rule incorporates by
reference into LAC 33:111.5901
the corresponding federal
regulations in 40 CFR part 68,
July 1, 2000. In order that
Louisiana can maintain equiva-
lency with the U.S. Environ-
mental Protection Agency
(EPA) for this Part, new federal
regulations, along with current
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federal regulations, must be
updated and adopted into the
LAC. This rulemaking satisfies
that requirement.

Laboratory Accreditation

OS039E - Commercial
Laboratories Pending Ac-
creditation (emergency rule)
(LAC 33:1.4501 and 4719) (La.
Register, v.27, #12, 12/20/01;
renewed La. Register, v.28, #3,
3/20/02). DEQ relies on
analytical data submitted both
directly and indirectly to the
Department to determine
compliance with both state and
federal regulations. As a result
of deadlines established in
current Louisiana regulations,
the Department is prohibited
from accepting data from
commercial laboratories that
have not received DEQ accredi-
tation. This rule will allow the
Department to accept data from
unaccredited laboratories that
have submitted complete
applications and supporting
documents, have submitted
documentation verifying
certification/accreditation by a
department-approved accredita-
tion program or supporting
documentation showing the
quality assurance and quality
control program used to
generate analytical data by the
laboratory, and have paid all
appropriate fees. A finding of
imminent peril to public health,
safety, and welfare is based on
the inability to accept and
review analytical data. Further-
more, the environmental
analytical laboratory industry
could suffer a loss of jobs.

DEQ is adding an exemption
for personnel monitoring
services and those activities
specifically licensed in accor-
dance with LAC 33:XV.Chapter
3.Subchapter B, equivalent
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agreement state regulations, and
the Nuclear Regulatory Com-
mission regulations, Title 10
Code of Federal Regulations,
due to the fact that they are
licensed under other department
regulations and to prevent an
additional economic burden and
duplication of effort by the
department.

Radiation Protection

RP028 - Locking of Sources of
Radiation (LAC 33:XV.541)
(La. Register, v.28, #2,2/20/
02). Describes procedures for
the locking of sources of
radiation when not in use to
prevent unauthorized or
accidental production of
radiation or removal or expo-
sure of a sealed source. LAC
33:XV.541 is required for
Nuclear Regulatory Commis-
sion (NRC)-state compatibility
purposes. In final rule RP027,
published in the August 20,
2001, Louisiana Register, this
Section was inadvertently
removed and replaced with the
incorrect federal language. This
proposed rule reinstates the
correct language.

Sewage Sludge Management

WP034 - Standards for the
Use or Disposal of Sewage
Sludge (LAC 33:VIL.301 and
LAC 33:IX.Chapter 23.Sub-
chapter X)(La. Register, v.28,
#4, 4/20/02). Establishes
standards for the final use or
disposal of sewage sludge
generated during the treatment
of domestic sewage in a
treatment works and of domes-
tic septage. Standards are
included for sewage sludge, a
material derived from sewage
sludge, or domestic septage that
is applied to the land, and

sewage sludge fired in a sewage
sludge incinerator. Also
included are pathogen and
alternative vector attraction
reduction requirements for
sewage sludge, a material
derived from sewage sludge,
and domestic septage applied to
the land. Siting, operation, and
financial assurance require-
ments are included for commer-
cial blenders, composters, and
mixers of sewage sludge or a
material derived from sewage
sludge. The rule includes the
frequency of monitoring,
recordkeeping requirements,
and reporting requirements for
Class I sludge management
facilities and requirements for
the person who prepares sewage
sludge that is disposed in a
Municipal Solid Waste Landfill.
The adoption of this regulation
will prepare the Department for
future assumption of the
Sewage Sludge Management
Program currently administered
by the US EPA. A benefit of
assumption of the Sewage
Sludge Management Program is
that facilities will not be
required to obtain both an EPA
permit and a separate state
permit for the use and disposal
of sewage sludge. Upon
assumption of the program,
sewage sludge requirements
will be a part of the LPDES
permit or as a separate single
LPDES general permit or, in the
case of a sewage sludge
incinerator, as a single air
permit.

Underground Storage Tanks
UTO009 - UST Registration

Requirements Revisions (LAC
33:X1.301 and 303) (La.
Register, v.28, #3, 3/20/02).
Revises the current regulations
to require all owners of new
underground storage tanks
(UST) systems to register such
tanks on the Underground
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Storage Tanks Registration
Form (UST-REG-01) at least 30
days prior to bringing such
tanks into use. The certification
of installation form, UST
Registration of Technical
Requirements (UST-REG-02)
will no longer be required to be
submitted at the same time as
the registration form. This rule
requires that this form be
submitted within 60 days after
the introduction of a regulated
substance. (Note that the form
names have changed.) This rule
amends the Underground
Storage Tanks Regulations to
correct the existing problem
with registration of new UST
systems. The current regula-
tions prohibit the placing of a
regulated substance into an
unregistered UST. The regula-
tions currently require that in
order to register a new UST,
both the Registration of
Underground Storage Tanks
(UST-REG-01) form and the
Registration of Technical
Requirements for USTs (UST-
REG-02) form be submitted
within 30 days of bringing the
tanks into use. This has caused
a problem since the Registration
of Technical Requirements for
USTs form cannot be completed
until a tank tightness test has
been performed, which requires
that the tank be filled with fuel.
Therefore, the regulations are
being revised to allow registra-
tion of a UST by completing the
UST-REG-01 form 30 days
before bringing a UST into use.
This would be followed by
submission of the UST-REG-02
form 60 days after fuel has been
dropped in the UST and the
tank can be certified as tight.

Waste Tires
SW032 - Waste Tire Fee

Collection Methodology (LAC
33:VIL.10505, 10507, 10519,
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10525, 10533, and 10535) (La.
Register, v.27, #12, 12/20/01).
Modifies the current waste tire
fee schedule to reduce the
number of categories from 22 to
three: $2 per passenger/light
truck tire; $5 per medium truck
tire; and $10 per off-road tire.
Appendix C.Waste Tire Fee
Collection Schedule of Chapter
105 is being deleted in its
entirety. These changes comply
with Act 623 of the 2001
Regular Legislative Session.

Water Quality

WP041 - Louisiana Pollutant
Discharge Elimination System
Phase II Streamlining Regula-
tions (LAC 33:IX.Chapter 23)
(La. Register, v.28, #3, 3/20/
02). Streamlines the LPDES
program in the state regulations
in accordance with the stream-
lining efforts of the EPA. This
rule will eliminate redundant
regulatory language, provide
clarification, and remove or
streamline unnecessary proce-
dures that do not provide any
environmental benefits.

‘WQ042 - Revised Dissolved
Oxygen Criteria for Beaucoup
Creek, Middle Fork Bayou
D’Arbonne, Bayou Cocodrie,
and Cocodrie Lake (LAC
33:1X.1123.C.3.Table 3) (La.
Register, v.28, #3, 3/20/02).
Revises the numerical dissolved
oxygen criteria for two Water
Quality Management
Subsegments in the Ouachita
Basin (Beaucoup Creek,
081503, and Middle Fork
Bayou D’Arbonne, 080610) and
two subsegments in the Vermil-
lion-Teche Basin (Bayou
Cocodrie, 060201, and
Cocodrie Lake, 060102). Use
Attainability Analyses of these
subsegments have determined

that naturally dystrophic critical
periods for dissolved oxygen
occur during parts of each year.
While these water bodies
exhibit naturally-occurring
seasonal variations in dissolved
oxygen, no changes in desig-
nated uses are proposed. As
part of the Louisiana Water
Quality Management Plan, the
State publishes a list of priority
water bodies biennially under
the Clean Water Act section
305(b). In accordance with the
Clean Water Act section 303(d),
water bodies are placed on a list
of priority water bodies when
assessment indicates that they
do not meet applicable water
quality standards. After further
review and assessment, some of
these water bodies may be
prioritized for fieldwork, Use
Attainability Analyses, and
Total Maximum Daily Load
development. Until a Use
Attainability Analysis is
conducted to determine attain-
able uses and criteria, a Total
Maximum Daily Load based
upon national criteria may be
inappropriate for many water
bodies. Beaucoup Creek
(081503), Middle Fork Bayou
D’Arbonne (080610), Bayou
Cocodrie (060201), and
Cocodrie Lake (060102) have
been classified as the highest
priority on Louisiana’s 303(d)
list. Use Attainability Analyses
have been conducted for these
water bodies to determine the
appropriate dissolved oxygen
criteria. The Use Attainability
Analyses present the required
information for site-specific
dissolved oxygen water quality
standards revisions in accor-
dance with state and federal
water quality regulations,
policies, and guidance.

Various Programs

0S040 - Incorporation by
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Reference of Federal Regula-
tions (LAC 33:1.3931;
33:111.507, 1432, 3003, 5116,
5122, and 5311; 33:V.Chapter
30.Appendices A-M;
33:1X.2301, 2531, 2533, and
2709; 33:XI1.1111; and
33:XV.1517)

Updates the incorporation by

reference of federal regulations,

to maintain equivalency, as
follows:

i LAC 33:1.3931 —
Reportable Quantities
of hazardous sub-
stances pursuant to
Section 311 of the
Clean Water Act: 40

CFR 117.3;

i 33:111.507 — Part 70
operating permits: 40
CFR 70.6(a);

i LAC 33:111.1432 —

Conformity to state or

federal implementation
plans of transportation

plans: 40 CFR part 93,
subpart A;

i LAC 33:111.3003 —
Standards of Perfor-
mance for New
Stationary Sources,
emission guidelines
and compliance times
for municipal solid
waste landfills: 40
CFR part 60 subpart
Cc;

i LAC 33:111.5116 —
National emission
standards for hazard-
ous air pollutants: 40
CFR Part 61;

i LAC 33:111.5122 —
National standards for
hazardous air pollut-
ants for source
categories, major
sources: 40 CFR Part
63;

i LAC 33:111.5311 —
National standards for
hazardous air pollut-
ants for source
categories, area
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sources: 40 CFR Part
63;

LAC 33:V.Chapter
30.Appendices A-M
— Hazardous waste
burned in boilers and
industrial furnaces: 40
CFR 266, appendices
[-XI1I;

LAC 33:1X.2301 —
LPDES general
conditions: 40 CFR
122.29;

LAC 33:1X. 2531-
LPDES test procedures
for analysis of pollut-
ants: 40 CFR part 136
LAC 33:1X. 2533 —
LPDES effluent
guidelines and
standards: 40 CFR
Chapter 1, subchapter
N

LAC 33:1X. 2709-
National pretreatment
standards: prohibited
discharges: 40 CFR
268.40.

LAC 33:XI.1111-
Underground storage
tanks, financial test of
self-insurance: 40 CFR
144.63

LAC 33:XV.1517 -
Radiation Protection,
transportation of
radioactive material:
10 CFR 71 appendix
A. . This rulemaking
is necessary to
maintain delegation,
authorization, etc.,
granted to Louisiana
by EPA. This incorpo-
ration by reference
package is being
proposed to keep
Louisiana’s regulations
current with their
federal counterparts.
The basis and rationale
for this proposed rule
are to mirror the
federal regulations in
order to maintain

equivalency.

Proposed Rules:
AQ225 - Stage II Vapor

Recovery Systems (LAC
33:111.2132)

HWO081 - Corrective Action
Management Units (LAC
33:V.109, 2601, 2602,
2603, 2605, and 2607)

RECENT CASE DECISIONS

PVC Producer Prevails on
Permit. In the Matter of
Shintech, Inc., 2000 CA 1984,
La. App. 1 Cir. 2/15/02 (__
So.2d ). The First Circuit
Court of Appeal has affirmed a
district court decision upholding
an air permit issued by DEQ to
Shintech, Inc. In a judicial
review proceeding filed by six
individual residents of Iberville
and West Baton Rouge Par-
ishes, appellants sought the
revocation of a preconstruction/
Part 70 operating air permit
issued by DEQ to Shintech,
Inc., for the construction and
operation of a new polyvinyl
chloride manufacturing facility
near Addis, Louisiana.
Shintech applied for permits for
the Addis project after its
efforts to obtain permits for a
much larger plant near Convent,
Louisiana were delayed, amid
controversy over “environmen-
tal justice” complaints.
Appellants in the
current proceeding argued that
Shintech and DEQ had failed to
adequately consider alternative
sites for the Addis project, as
required by Save Ourselves,Inc.
v. Louisiana Environmental
Control Commission, 452 So.2d
1152 (La. 1984), and its
progeny. Specifically, Appel-
lants argued that it was im-
proper for the analysis to be
limited to 8 sites in the immedi-
ate vicinity of the Dow Chemi-
cal Co.’s Plaquemine facility.
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Shintech and DEQ countered
that the new plant would be
entirely dependent on the Dow
facility for feedstock vinyl
chloride monomer, since the
Dow faciity was the only
merchant supplier of VCM with
adequate capacity to supply the
new Shintech plant. Further-
more, they argued, locating the
new plant close to Dow would
allow transportation of VCM by
pipeline, which would be both
safer and cheaper than transpor-
tation by rail, truck or barge.
Thus, they argued, limiting the
analysis to the area near Dow
was justified and allowed under
Blackett v. La. Dept. of Envi-
ronmental Quality, 506 So.2d
749 (La. App. 1 Cir. 1987).

Appellants also argued
that the project would not avoid
adverse environmental effects
to the maximum extent pos-
sible, as required by Save
Ourselves and its progeny,
because the new plant would
emit volatile organic com-
pounds (“VOCs”) in an area
that is currently failing to attain
ambient air standards for ozone.
Shintech and DEQ responded
by pointing out that there would
be no net increase of VOC
emissions due to the Shintech
plant, because Dow will
voluntarily reduce its own VOC
emissions by an amount
sufficient to offset the new
emissions by Shintech. The
appellees also argued that new
development in ozone non-
attainment areas is both
expected and allowed by the
Clean Air Act.

Appellants third line of
attack focused on DEQ’s
conclusion that the social and
economic benefits of the project
will outweigh the environmen-
tal impact costs. Appellants
argued that DEQ failed to
consider, or gave inadequate
weight to, several alleged
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adverse environmental and
economic factors. Shintech and
DEQ responded with arguments
that the record and the DEQ’s
“Basis for Decision” document
showed proper consideration of
all factors.

Without making any
specific findings of fact, or
indicating which arguments it
accepted or rejected, the District
Court ruled that DEQ “did not
abuse its discretion, act contrary
to law, nor was it arbitrary and
capricious in granting the Part
70 permit to Shintech.”

, No. 466,
616 Div. N, 19" J.D.C. (6/19/
00) (Welch, Judge). The Court
found that “there is a rational
basis, supported by the findings
of fact in the record, for the
ultimate decision by DEQ” to
grant the permit.

The First Circuit Court
of Appeal first denied motions
by Appellants to supplement the
record with purported evidence
of events that occurred subse-

quent to the district court
judgment, and granted
Appellees’ motions to strike
references to such evidence
from Appellants’ brief. The
Court then affirmed the district
court decision, adopting the
lower court’s discussion of the
arguments as its own.

Save Our Wetlands, Inc. v.
Department of Environmental
Quality, 2000 CA 2809, La.
App. 1* Cir. 2/15/02 (___ So.2d
__ ). Appellant filed an appeal
with the 19" JDC of a water
quality certification issued by
DEQ for the proposed deposi-
tion of fill material in a wetland,
in preparation for the construc-
tion of a new golf course in
Westwego, La. The petition for
review was filed with the
district court 57 days after
notice of the DEQ action was
given. The district court
dismissed the action as un-
timely, under La. R.S.
30:2050.21(A), which requires

a petition for review to be filed
within 30 days of the giving of
notice of the action being
appealed. On appeal from that
judgment, Appellant argued that
no time limitation could be
applied to its petition for
review, which Appellant
characterized in its brief as an
“action for absolute nullity,”
under La. CCP Art. 2002. The
Court of Appeal rejected that
argument, holding that an action
of nullity is available only in a
court, to modify a judgment of a
court. Since Appellant was
attempting instead to have a
court nullify a final permit
action of the DEQ, a department
of the executive branch, any
authority for such action must
be found in La. R.S. 30:2001 e?
seq. Those statutes allow
judicial review only when the
petition is filed within 30 days.
The judgment dismissing the
suit was affirmed.

Science for Lawyers:
Clean Water Act Case Allows Generation of
Heat and Sheds Light on Permit Shield

by Alex Sheffield, P.E.
ARCADIS

A decision in Piney Run
Preservation Association v.
County Commissioners of
Carroll County, Maryland, No.
00-1283 (4™ Cir., Oct. 10, 2001)
(Piney Run) by a Federal
Appeals Court reversed a
$400,000 civil penalty against a
municipal POTW for discharg-
ing heated water. The case
centered on the extent of the so-
called “Permit Shield” provided
under the Clean Water Act
(CWA) permitting program.
The Preservation Association
claimed that the POTW was not

authorized to discharge heat
from its outfall because the
pollutant was not expressly
mentioned in the permit. The
permit contained the prohibition
of the discharge of any pollut-
ants that were not expressly
listed in the permit. In re-
sponse, the Carroll County
Commissioners claimed that the
Permit Shield bars suit against a
permit holder for the discharge
of pollutants not expressly listed
in the permit. The District
Court ruled that although the
permit generally allowed the
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discharge of heat, the CWA
prohibits the discharge of
pollutants not expressly listed in
the permit. The Federal
Appeals Court found otherwise.
This article reviews the histori-
cal background of the Permit
Shield as it pertains to discharge
authorizations and gives a
technical perspective of the
Permit Shield in light of the
Federal Appeals Court ruling in
favor of the Carroll County
Commissioners.
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HistoricAL BACKGROUND

Section 402(k) of the CWA
contains the so-called Permit
Shield provision, which defines
compliance with a discharge
permit as compliance with other
pertinent sections of the CWA
for the purposes of enforce-
ment. In Atlantic States Legal
Foundation v. Eastman Kodak
Co., 12" F.3d 353, 357-58 (2d
Cir. 1993), the Legal Founda-
tion charged that the CWA
prohibited absolutely the
discharge of any pollutant not
specifically authorized under
Kodak’s permit. A Federal
Appeals Court ruled that the
discharge of unlisted pollutants
per se is not unlawful under the
CWA. The Court viewed the
regulatory scheme of a permit
as limiting the most harmful
pollutants and leaving the
control of the remaining
numerous pollutants to disclo-
sure requirements. Otherwise,
the Court reasoned, the permit
would have to identify and limit
every one of the thousands of
chemicals potentially present.
The Legal Foundation could not
provide a reason for not
considering water as a pollutant
requiring a permit limit under
their position because “water” is
a chemical. Although not
directly pertinent to the Permit
Shield, this case is also interest-
ing in that the Federal Appeals
Court ruled that a federal citizen
suit under the CWA may not be
brought to enforce state
environmental regulations.

Following the Kodak case, EPA
issued its “Policy Statement on
Scope of Discharge Authoriza-
tion and Shield Associated with
NPDES Permits” (7-1-94). The
policy states that a Permit
Shield is provided to certain
pollutants, including:

e “Pollutants
specifically
limited in the
permit or pollut-
ants which the
permit, fact sheet,
or administrative
record explicitly
identify as
controlled through
indicator param-
eters;

e “Pollutants for
which the permit
authority has not
established limits
or other permit
conditions, but
which are specifi-
cally identified as
present in facility
discharges during
the permit
application
process;

e “Pollutants not
identified as
present but which
are constituents of
waste streams,
operations or
processes that
were clearly
identified during
the permit
application
process.”

This policy was revised April
11, 1995 to clarify that the
shield covers pollutants
specifically identified in writing
and contained in the publicly
available administrative record
documenting the permit
development. In addition the
permittee must comply with the
report notification requirements
contained in 40 CFR 122.41(1)
and 122.42 for the permit shield
to cover pollutants not limited
in the permit.

Therefore the pollutants
covered by the Permit Shield
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must be clearly identified
(either as specific pollutants
present in the discharge or, as
noted above, as constituents of
waste streams, operations or
processes) in writing and must
be part of the permitting
administrative record. In In re
Ketchikan Pulp Co., 7 E.A.D.
605 (EPA 1998), 1998 W.L.
284964 (EPA), Ketchikan
appealed a civil penalty for
violations regarding three
discharges, including water
treatment plant flocculants,
aeration basin sludge, and a
spill of magnesium bisulfite
associated with a process
digester. Ketchikan argued
these discharges were associ-
ated with its permitted opera-
tions and therefore authorized
by the permit, but the EPA
Appeals Board ruled that
Ketchikan did not make
adequate disclosures regarding
the discharges during the permit
application process.

The permit shield is also limited
as it does not necessarily
provide protection against state
or local laws and regulations.
40 CFR 122.5(c) states, “The
issuance of a permit does not
authorize any injury to persons
or property or invasion of other
private rights, or any infringe-
ment of State or local law or
regulations.” In People v.
General Motors Corporation
(1996) 44 Cal App.4™ 282, 51
Cal.Rptr.2d 651, the defendant
claimed that a release of cooling
water to a concrete storm water
drainage system was shielded
from California Fish and Game
Code regulations because the
discharge was compliant with
the facility NPDES permit. The
State Appeals Court disagreed
and affirmed the conviction.
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The Federal Appeals Court in
the Piney Run case overruled
the District Court’s ruling that
the Carroll County Commis-
sioners were liable under the
CWA for the discharge of
pollutants not expressly
authorized by the permit. The
Appeals Court ruled that the
commissioners did not violate
the CWA because “...they
complied with the discharge
limitations and reporting
requirements of the permit, and
the discharges were within the
reasonable contemplation of the
permitting authority at the time
the permit was issued.” The
Appeals Court disagreed
however with the commission-
ers that the Permit Shield
barred suit against a permit
holder for such pollutants not
listed in a permit. The U.S.
Supreme Court refused a
request by a landowner on May
20, 2002 to review the Fourth
Circuit Court of Appeal
decision, leaving the decision
as good law within the Fourth
Circuit.

RELEVANCE TO PERMITTEES

The Piney Run decision indi-
cates the CWA Permit Shield
may protect permittees when
they fully disclose and describe
their operations, processes, and
discharges in writing during the
permit application process and
fulfill reporting requirements
under the permit. Lack of
quantitative analytical data and/
or stating “believed absent” for
pollutants likely means the
permittee is not authorized to
discharge that pollutant.
Providing representative
analytical data for pollutants
believed to be present (even
where not detected at the
minimum quantification level
[MQL)]) allows the permittee to
typically discharge the pollutant
up to five times the MQL
without further notification, and
under the Permit Shield concept,
may still be authorized under the
permit with proper reporting.

If you would like more informa-
tion on the references provided,

or about the CWA Permit
Shield, contact Alex Sheffield,
P.E. at (225) 292-1004.

Alexander Baron Sheffield,
P.E. works for the environmen-
tal engineering

consulting firm of ARCADIS
G&M, Inc. He has a B.S. and
M.S. in Civil

Engineering from LSU, and is a
registered engineer in Louisi-
ana and

Mississippi. Mr. Sheffield has
over 17 years of experience in
the

environmental field primarily
on water issues. He currently
manages the
Water/Wastewater Business
Practice in ARCADIS’ Baton
Rouge office. His work

is focused on NPDES permit-
ting/compliance/training and
water quality studies
(including TMDLs).
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