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TEDs and The Endangered Species Act of 1973
Jim" Wilkins

At this mOment e dramatic and desperate struggle is of the petroleum industry, disposal of trash and garbage

occurring between the U.S. shrimping industry and the at sea, destruetlon by dredge and fill of coastal and

environmental community. The controversy is over estuarino feeding habitats, injuries from power boats,

regulations requiring shrimpers to use turtle excluder predation and disease, cold stunning at higher latitudes

devices (TEDs) which are purported to be necessary to sere as winter sets in, and incidental catch or "by catch" in
endangered sea turtles, various types of fishing nets including shrimp nets.

A thorough examination of this dispute would involve a This last source of mortality, the incidental catch of the

discussion of both philosophical and legal issues. The Kemp's rldley by shrimp nets, has given rise to the

philosophical questions are, however, beyond the scope of present controversy. The National Marine Fisheries

this discussion. The focus here will be on the legal Service (NMFS) has estimated that more than 13,811 sea

mechanism with which environmentalists are attempting to turtles are captured incidentally in shrimp trawls _ the
promote their philosophies. This legal meehanlsm is the Gulf of Mcxico each year and of those, 4,005 drown. Of

Endangered Species Act of 1973.(1973 Act) based in part on those 4,005, NMFS estimates that an average of 158 Kemp's

the esthetic value of othe_ forms of llfe. In their rldleys drown in shrimp nets in the northern Gulf of

endeavor to effectuate the policies of the 1973 Act, the Mexico (Louisiana to the Florida panhandle),'' including e
environmentalists have come squarely against the interests few off the Louisiana coast.

of the commercial shrimping industry and have met

surprisingly strong and determined resistance. The two federal regulatory agencies involved, NMF$ and

USFWS, have concluded that the incidental catch of sea

HISTORY OF THE CONTROVERSY OVER TURTLE EXCLUDER DEVICES turtles in shrimp trawls is a significant threat to the

Survivol of the species. While realizing that . the
Six species of sea turtles inhabit the Gulf of Mexico, the shrimping industry was not the cause of the initial

Atlantic Coast, and the Caribbean. Regulations issued decline of the population, the federal agencies are of the

under the 1973 Act llst four species: green, leatherhack, opinion that the number of Kemp's ridleys is at such s

hawksbill, and Kemp's rldley, as endangered in U.S. w_ters dangerously low level that the drowning of even a few
and two: loggerhead and olive zldley, as threatenod, turtles will. be very detrimental to the species' chances

of survlval, i3 The natural history of the Kemp's ridley

Kemp's rldley is th_ species of sen turtle in greatest increase_ its chances of being csught in shrimp nets since

danger of _tinctlon and has been listed as endangered it ofte_4feeds in areas which are also rich shrimping
since 1970. From an estimated 47,000 nesting females In grounds.

1947, the number has dropped to andaverage of 624 nesting
females since 1978, a 98Z decrease. In an effort to minimize the adverse effects of shrimping

on sea turtle populations NMFS, in 1977, began to develop

Scientists have attributed the decline of the Kemp's a dev_o that would allow turtles to e_eape from shrimp
ridley and the other sea turtles to several factors. The nets. The idea was based on earlier devices called

major factors in the Kemp's rldleys' initial decline were "_ellyhall" shooters which had been developed by the

heavy predation on eggs and nest_g fe_a]es and intense shrimping industry to prevent J ellyfi_h from clogging

fishing in the |950's and 60's._ Kerp's rldley nests shrimp nets. They were not very efflcient at ratalnlng

almost exclusively on a 17 kilometer stretch of beach on shrimp so NMFS began to refine the device with the aim of

the Mexican Gulf Coast known as "Rancho Nuevo". That fact maximizing its e_icisncy in both shrimp retentlon and
greatly facilitated the exploitation which decimated the turtle exclusion.

population. Since 1966, the Mexican government has

protected the Kemp's ridleys nesting grounds wlth In 1980, an emergency meeting convened between

continuous armed guards during nesting season. In conservationists, government officials, and shrimping

edditlon, since 1978, the U.S. Fish and Wildlife Service industry representatives to deal with the incidental

(USFWS) has assisted the Mexicans with volunteer beach drowning issue. NI{FS suggested the turtle excluder device

patrols during nesting season. Further, the Mexican (TED) that it had Been perfecting as a solution to the

government has also proposed establishing the nestlng site problem. In their experiments with the TED, NMFS found

as a nature6Preserve to prevent future destruction from that 90% of all turtle drownings could be eliminated

development. Presumably, with such _roteetion, this without the use of TEDs if tow times were limited to a
pressure has essentially been alleviated, maximum of 90 mlnutas. The industry representatives

assured Chat tow times would be reduced voluntarily while

While the Kemp's rldleys' nesting gronnds appear to be hUfFS maintained that the TED would provide a technological

secure, the populatio_ of nesting females has decreased 3% solution. Ultimately NMF$ decided to approach the
per year since |978. Scientists attribute this decline situation by encouraging voluntary use of the TED and

to other factors both natural and man-mode such as issuing regulations mandating its USelTOnly if the
pollution from indestrial and domestic sources, activities voluntary use program proved unsuccessful.
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By |984, NMFS reported that it had perfected a version of As can be seen from the foregoing discussion, the

the TED that reduced incidental capture of sea tu_ios by controversy may eventually have to be resolved by the
97% without significantly reducing shrimp catch. NMFS courts. In order to fully understand the basis for legal

was joined in the effort to encourage voluntary use by the action by either side and to be able to assess the

Center for Environmental Education (CBE) and other probabilities for success, it is necessary to examine

environmental organizations. In 1982, representatives carefully the Endangered Species Act of 1973 (1973 Act)

from CEE, Greenpeace, the Fund for Animals, and the and the litigation that has arisen under it pertinent to
Envlrenmental Defense Fund met with representatives of the the issue at hand.

Texas Shrimp Association and other shrimping i_ust%'y
representatives to further promote the use of TEDs. STATUTORY PROTECTIONS FOR ENDANGERED SPECIES

Despite extensive efforts by 8overnment, industry, and The 1973 Act remains_ despite important amendments_ the

environmental Stoups, by 1985 it became evident that the most comFrehensive and powerful legislation for the

voluntary approach would not be SuCceSsful. GEE and the protection of threatened and endangered wildlife. The

USF_S began requesting that NMFS and the South Atlantic 1973 Act was preceded by two earlier acts: the Endangered

and Gulf Fishery Management coun_is establish regulations Species Preservation Act of 1966 (1966 Act) and the
requiring the use of TEDs.-- The councils were Endangered Species Conservation Act of 1969 (1969 Act).

established by the Magnuson Fishery Conservation and An examinstlon of the esrller acts and an analysis of the

Management Act and, llke NM_, are regulatory agencies of differences between them and the ]973 Act is necessary to
the Department of Commerce. The USFWS Is a re_latory fully understand the intent and resolve of Congress when
agency of the Department of the Interior and is also it enacted the 1975 Act.

responsible under the 1973 Act for implementing plans for

the conservation end survival of endangered and threatened Neither o_ the two earlier sets comes close to being as

species listed under the Act. USFWS is primarily effective and far reaching as the 1973 Act. The major

responsible for programs dealing with the nesting sites thrust of the 1966 Act was to provide the Secretary of the

and a special "Headstart" program for the Kemp's rldley. Interior a vehicle with which to use existing laws to

NMFS continued to pursue the voluntary approach and in acquire land to protect the habitat of endangered species.

August of 1986 the National Oceanic and Atmospheric In addition, it directed the Secretary to utilize other

Administration (NOAA), the parent agency of NMFS, held a programs under his authority "to the extent practical" to

meeting betwee_ representatives of the environmental further the purposes of the endangered species program and

co_munlty and the shrimping _ndustry to discuss the sea _e encourage other federal agencies to do likewise. The

turtle problem and the TED solution. At this meeting the Secretary was also directed to "seek advice and

environmentalists became convinced that the shrimping recommendations of interested persons" in formulating a

industry would never use TEDs voluntarily. The next day iist of species threatened with extinction which was to be

GEE gave written notlc_2 to the Secretary of Commerce published in the Federal Register "after consultation with
pursuant to the 1973 Act that an emergency existed with the affected States." There were no restrictions on the

respect to the Kemp's rldley and that the Secretary was taking of or interstate commerce in endangered species.

violating the 1973 Act by not closi:ig the industry or It did not apply to foreign wildli_ sad was interpreted ,
taking other steps to eliminate the killing of sea turtles to apply only to vertebrate animals.

in shrimp nets. Such notice is a prerequisite before a

citizen suit may he filed to compel.the Secretary to apply The 1969 Act expanded the scope t_ include animals

the prohibitions of the |973 Act. Z] Those prohibitions threatened with "worldwide extincticn" and prohibited

include the killing of e_dangered species, their importation into the United States. It also

Faced with the possibility of litigation_ NOAA and NMFS specifically defined fish and wildlife £o include molluscs

sponsored a series of mediation meetings between and crustaceans as well as vertebrate anlmals. Listings
of endangered species were to be b_used on the "bestrepresentatives of the federal agencies involved, the
scientific and commorclal data available" to the

shrimping industry, the environmental eou_munlty, sad a

professio_l mediator in an attempt to resolve the Secretary. The Secretary was also directed to foster
conflict.-- The shrimpers argued that the time wasted in in_ernatlonal cooperatlon in the protection of wildlife.

handling the TEDs and the cost of the device itself Cone To this end an Internatlenal mlnisterlnl meeting was held.
From it came the Convention on Internatlo_al Trade in

will be required for each net on board at a cost of $150 Endangered Species of Wild Fauna and Flora which was not

to $400 per TED) is a significant burden on shrimpers, truly comprehensive _nee it dealt solely with matters of
many of whom have a very small profit margin. This is international trade.
exacerbated by the current depression of the Louisiana

economy and the importance of the shrimping industry to In the early 1970's, the mood of Congress favored even
the state. Representatives of the Concerned Shrimpers of greater wildlife protection, lqlis was forecast by the

Louisiana (the major Louisiana group opposing TEDs) passage of the Marine Mammgl Protection Act of 1972 which

suggest that the interests of sea turtles might better be provided protection for marine mammals that were not yet
served by levying a tax on shrimp landed and applying the threatened or endangered but whose stocks were depleted.

revenues generated to eXpand other currently existing Against the backdrop of this pre-existing legislation the

programs designed to foster the recovery of sea turtles, Endangered Species Act of L973 evidenced congressional

such as _he "||eadstart" and nesting site transfer programs intent to provide a more far reaching and comprehensive

for the Kemp's ridley, scheme for the protection of endangered and threatened

while these programs sound promising, UFWS and the wildlife. The ms, or changes made by the 1973 Act were to

environmentalists are quick to point out that they are establish prohibited acts, such as the "take" provisions;

still only in the experimental phase. No one knows for to remove qualifying language, such as "to the extent

sure why the turtles invariably return only to Rancho practicable;" and to include all phyla 2_groups) of
Nue_o and if that pattern can be altered. Other unknown organisms within the scope of its protcctlon.
factors for tank reared turtles are the survival rate of

the year-old turtles, whether or not they will become

"reproducing members" of the population, or how long it THE ENDANGERED SPECIES ACT OF 1973

takes for turtles to reach sexual maturity in the wild.

Thus far no new recruitment is known to have occurred at The congressional findings and declaration of purposes and

the nesting beaches. Biologists estimate that it may take policy in the 1973 Act are indicative of a commitment to
a female Kemp's ridley 10 years to reach sexual maturlty_ establish strong and effective legislation. Section

so if the program is successful new recruits should start 2(a) states that "various species of fish, wildlife, and

returning to the nesting sites within the next few years, plants in the United Staten have been rendered extinct as

The responsible agencies and environmentalists argue that a consequence of economic growth and deve_ment
until these programs are proven to be effective untempered by adequate concern and conservation" and

conservation te¢hnlques, efforts to re_eve pressure on that "other species of fish, wildlife, and plants have
the species must continue on all fronts, been so depleted in numbers that they are in danger of or

, ,i l|i
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threatened with extinetlon. "3[ This section further agencies if the agency disputes the Secretary's opinion

recognizes that "these species of fish, wildlife, and that the action is likely to Jeopardize an endangered or

plants are of esthetic, ecologlcal , educational, threatened species. It does, however, provide a strong

historical, recreational, and scientific value to the incentive for the agency to follow reasonable and3_rudent
Ration and its peeple." alternatives suggested in the Secretary's opinion.

The purpose of the Act, stated in Section 2, is "to

provide s program for the conservatio53of such endangered The 1978 amendments also eroded somewhat the philosophies
species and threatened species .... " The policy of of the 1973 Act by requiring economic considerations in
Congress, stated in Section 2, is that "all federal critical habitat designations. The Reagan administration

buttressed this move to weaken the 1973 Act three years

departments and agencies shall seek to conserve endangered later in 1981 with Executive Order 12291 requiring a

I_I_UlC_ U_|d L|LreU_e|ted elL,UClcu und ,hall t|LJl_zv LLI_ regulatory impact analysis in the listing process.authorities in futherance of the purposes of this Act. ''_
Congress responded the next year by revising the listing

process and repealing many of the stlflin_requirements
The lack of qualifying language has not gone unnoticed by imposed by the Reagan administration. Congress'

the courts in deeidlng challenges to the Act based on Go,ions, _herefore, indicate the cout lnulng viability of

economic considerations. Perhaps the most famous decision the goals and purposes of the Endangered Species Ac_.

under the Act is the 1978 Supreme Court case of Tennessee Today it remains a potent weapon in the arsenal of
[a.lley Authsrity v, Hill_ wherein the Court was asked conservationists.
whether construction on the Tellico Dam had to be stopped

because continued construction could wipe out the habitat REGULATORY SCOPE
of a small endangered fish, the snail darter. The Court

noted: "The pointed omission of the type of qualifying The 1973 Act is intended to protect any "member of the

language previously included in endangered species animal kingdom" that is endangered or threatened. This

legislation reveals a conscious decision by Congress to includes "any part, product, egg, 4_r offspring thereof or
give endangered species priorirmy_ over the 'primary the dead body or parts thereof." Endangered species

missions' of federal agencies. ''J) After a thorough are those that are "In danger of extinction throughout all
examination of the legislative history, the Court

or a significant portion of its range _._er than species
concluded that the intent of the Act to give endangered of the Class Insects (insects) ..."_ A threatened
species priority was so pronounced that it mandated what

many believed to be an absurd result in the case. The species is one that "is likely to become an endangered

species within the foreseeable fu_e throughout all or a
snail darter was not discovered or listed as endangered signiflcant portion of its range," Species include "any

until after the Tallleo Dam project was well under way. subspecies of fish, wildllfe, or plants and any dlstlnetThe Court's holding meant that the continued ezistence of

a species of small fish was more important than a project population segment of any species of v_tebrate fish orwildlife which interbreeds when mature."_
which had already cost 78 million dollars and was 70-80%

complete when the snail darter was placed on the

endangered species llst. The Act also protects the critical habitat of threatened
or endangered species. Critical habitat is defined as

"specific areas within the geographical area occupied by
Other language in the decision may have indicated the the species at the time listed ... on which are found

Court's feeling that Congress should resolve the issue by £hoao physical or biological features essential to theamending the 199.3_Act or exempting the Tellico Dam from
conservation of the speclSS and which may require specialits requirements: "Our individual appraisal of the wisdom

or unwlsdom of a particular course consciously selected by management considerations or protection" and "specific

the Congress is to be put aside in the process of areas outside the geographical area occupied hy the
species "'_5 essential for the conservation of the

interpreting a statute." Congress did indeed react to the species." Therefore, coverage extends both to

Court's decision in 1978 by passing amendments that endangered and threatened species as defined above and to

established a formal process for exemptl, 8 agency actions tholr critical habitats. Once a species is listed as

which coo_6not be reconciled wlth the provisions of the endangered or threatened, the regulatory mechanisms
1973 Act. The exemption process, however, is very of the Ig73 Act ore triggered. At should be noted that

complex and stringent, The Tellico Dam project, the first with respect to vertebrates, a particular or distinct

to be considered, did not meet the requirements, although population may he listed as endangered even though other

Congress later exempted it from all federal law in _e populations of the same species may not even be

Energy and Water Development Appropriaslon Act of 1980. threatened. The listing of endangered and threatened

To date, the exemption process has rarely been used. This species and their critical habitats is worldwide in scope,

is in part due to the rigorous requlrements for The 1973 AC_ regulates the conduct of both governmentalqualifying. More importantly, however, it is due to other

1978 amendments to the 1973 Act in which Congress codified agencies and private entities. The authority to
administer the provisions of the Act are vested in the

the procedures of the eons_,itation process required _o

take place between the Secretary (of Commerce or the Secretary of the Interior and the Secretary of Commerce.

Interior) and other federal agencies. These procedures The United States Fish and Wildlife Service (USFWS) and

reflect a strong effort on the pert of Congress to avoid the Rational Marine Fisheries Service (NMFS) have been

unsolvable conflicts between endangered specles and delegated the functions of the respective Secretaries.

federal projects such as the Telllco Dam. The

consultation process is utilized to recognize potential Two sections regulate th_ federal government. Section 7,

conflicts at the earliest possible moment so that Interagency Cooperation, imposes both affirmative and

alternative measures can be considered and taken before prohlbitozy duties on federal agencies. It requires the

they are foreclosed. Once it has been determined that a Secretaries of the Interior and Commerce to "review other

federal agency action is likely to affect an endangered or programs adminlsEered by [t_m] and utilize such programs
threatened species or its habitat, the federal agency must in furtherance of the Act." Further, all other federal

consult with the Secretary to insure that the proposed agencies must utilize their authorities in furtherance of

action is not likely to _eopardlze the species. After the purposes of the Act in consultation with and with the

initiation of the consultation, an agency is forbidden assistance of the Secretaries of the Interior and

from making "any irreversible or irretrievable commitment Commerce. The affirmative duty of the Secretaries of the

of resources with respect to the agency action which has Interior and Commerce was interpreted by the courts co

the effect of foreclosing the formulation or mean that the Secretaries must "do far more "than merely

implementation of any reasonable and prudent alternative avoid the elimination of protected species. They have
measures. ''_ afflrmati_ duties to incceaee the population of protected

specles. ''_" This decision and others are important to the

The effect of the consultation process does not give the controversy at hand in defini_ the Secretary's duty to
Secretary veto power over the actions of other federal __pr_otect endangered sea turtles.
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While no court decisions have defined the affirmative any interested person may bring a civil suit: (I) to

duties of other federal agencies the prohibitory duties of compel the Secretory to apply the prohibitions of the Act

Section 7 are the most important pr_visions of the 1973 (or regulations authorized pursuant to it) with respect to

Act which regulate these agencies. These provisions taking of any resident endangered or threatened species;

require all federal agencies "In consultation with and (2) seeking co enjoin any person or 8overnmeutal entity

with the assistance of the Secretary" to "insure that any from violating any provision of the Act; or (3) against

action authorized, funded, or carried out by such agency the Secretary for fai_re to perform any nondiscretionsry
... is not likely to Jeopardize the continued existence of <htty under Secclon 6. Wr_ttell noclcc mL,_C I)o give,, to

any endangered species or threatened species or result in tile Secretary, at ]csst 60 d_lyi_prior to fi]Jng s.it °_ and

_he destruction or adverse modification of habltat _ such must state the reasons why an emergency is thought to

species which is determined ... to be critical." The exist wi_ respect to an endangered species or tilrcatenod
consultation process is operative here. species.

The second section, Section 9, Prohibited Acts, makes a LEGAL POSITIONS OF THE PARTIES TO THE TED CONTROVERSY

distinction between endangered species and threatened

species. It automstlcally prohibits certain acts by On August 22, 1986, the Center for Environmental Education

govermental and private entities when those acts affect (CEE) gave written notice that the Secretary of Commerce

endangered species and prohibits the violation of any was violating Section [1 of the 1973 Act by failing to

regulations pertaining to threatened species that may have either close the shrimp_ industry or require the use of
been issued by the Secretary. TEDs on shrimp nets. This section requires the

Secretary to enforce the prohibition against taking of

Section 9 makes it "unlawful for any person subject to the endangered speci_, including the incidental taking
jurisdiction of the United States" to import or export any without a permit. CEE maintained that the Secretary of

endangered species to or from the United States, or to Commerce was aware that the shrimping industry is killing

_ake any such species within the United States or its turtles and that the industry does not qualify for an

territorial sen or on the high seas. It also prohibits incidental taking exception because it has not fulfilled

virtually any possessi_, transportation, dellvery or sale the requirements for an exception and, at least with

of endangered species. Seetlon 4 requires the Seeret_ry respect to the Kemp's rldley, taking would "appreciably

to "issue such regulations as he deems necessary and reduce the llkellhoe_f the survival and recovery of the

advlsabl_dtO provide for the conservation of" threatened species in the wild. ''"_
species. These prohibitions may be as protective as

those mandated for endangered species under Section 9. CEE's notice also alleged failure of the Secretary to

perform his affirmative duties of conserving endanger_
The prohibitions apply to any "person" which is defined as and threatened species under Sections 2 and 7. "_

"any Individual, corporation, partnership, trust, Conservation is defined to mean "the use of all methods

association, or any other private entity or any officer, and procedures which are necessary to bring any endangered

employee, agent, department, or instrumentality of the species or threatened species to the._int at which it is
Federal Government, of any state or polit_l subdivision no longer threatened or endangered. -- In addition the
thereof or of any foreign government. "Take" is affirmative duties of the Secretory under Section 7 have

defined to mean "harass, harm, pursue, hunt, shoot, been amplified by the courts in Defe_iders of Wildlife v.

wound, kill , trap, capture 5%r collect or to attempt to Andrus.'- In Defenders the court _ _a6 _h_ _ h-_

engage in any such conduct." affirmative duties 1'to increase the population of

protected species," to "bring these species back from the

In essence, these prohibitions apply to everyone and brink [of extinction] so that they may be removed from the

prohibit any actions harmful to an endangered or prot_ted class," end to "use all methods necessary to do
threatened species. One case, Pelila v. Hawaii Department so. ''-_ CEE _hus seems to be in a strong position, both on

of Land and Natural Resources, held that direct physical the face of the ]973 Act and from Jurisprudential

harm was not necessary to trigger the "take" prohibitions, interpretations. The action requested by CEE, though

Mere destruction of habitat that threatened the surviv_ economically burdensome, is not without precedent. The
of an endangered species was enough to constitute harm. multimilllon dollar Tellico Dam project was held up to
Therefore, the maintaining of sheep and goat herds in the save the snail darter.

critical habitat of an endangered bird by the state was a

taking since the grazing of the herds was destructive to Another strong precedent comes from an action under the

the bird's habitat. The USFWS incorporated this decision Marine Ma_ma_ Protection Act of 1972 which prohibits the

when it subsequently promulgated a definition of "harm" taking of marine mammals. Its prohibitions are very
which included "significant habitat modification or similar to those of the 1973 Act sad, as in the 1973 Act,

degradation where it actually kills or injures wildlife by it contains an exception for the taking of marine mammals

significantly impairing essential behavio_l patterns incidental tO commercial fishing activities. Permits for
including breeding, feeding, or sheltering," It should such taking are issued pursuant to regulations. In the

be noted that intent is not a requisite element of a case Come, tee for Humane Le_islatien Inc. v.
taking, so that even an incidental catch of endangered Richardson, the plaintiffs challenged the regulations

species in fishing nets, without a permit, amounts to a and the general permit issued to the American Tunaboat
taking and thus, would be prohibited by the 1973 Act. Association for the incidental taking of porpoises in tuna

purse seines. The court upheld the challenge on the

Section 10 allows the Secretary to make an exception by grounds that the regulations were not supported by the

granting a permit for incidental taking, which would he required scientific evidence showing that the permitted

prohibited under Section 9. To be permitted, such a taking would not be detrimental to the porpolee11

taking must be incidental to and not the purpose h_ the population. The court of appeals affirmed and directed
carrying out of an otherwise lawful activity." To the Secretary to issue regulations in compliance with the

obtain such a permit the applicant must submit a Marine Mam_al Protection Act for 1977_ but allowed the

conservation plan specifying the likely impact, the steps Secretary to amend the 1976 permit by placing a ceiling on

that will be taken to minimize and mitigate the impact, the total number of porpoises that could be taken that

the funding available for implementation, 6_nd the year. Thus, the tuna fleet continued fishing but reached
alternative actions that were " considered. The the quota two months before the end of the season, thereby

Secretary must also find that such incidental "taking will invalidating the permit. The tuna industry was

not appreciably reduce the llkelihoo_iof the _urvival and unsuccessful in obtaining a preliminary injunction against
recovery of the species in the wild." the enforcement of the quota and therefore was prohibited

from using the "on porpoise" me_d of tuna fishing for
Section Ii directs the Secr_ry of Commerce to enforce the remainder of the season. The Marine Mammal

the provisions of the Act and to promulgate such Protection Act was not amended despitey_ressure from the
regulations as may be appropriate to do so, If the economically Important tuna industry. In a similar

Secretary fails to enforce the prohibitions of the Act, conte_t, with no permit for taking endangered sea turtles,
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the shrimping industry could face a shutdown if it fails The effect of Conner may be somewhat ltJnited by two other

to reach an agreement with the environmentalists. The cases. In Cayman Turtle Farm Ltd. v. Andrus, the

1973 Act requires the Secretary to conserve endangered sea plaintiffs challenged regulations issued by the Secretary

turtles by using any means necessary to bring them to a of Commerce under the 1973 Act prohibiting importation of
state where they are neither endangered nor threatened, threatened Green Sea turtles raised in their mariculture

NMFS [Los determined that enforcing the taking prohibition operations. One basis for the challenge was that the

is necessary. Environmentalists argue that without the necessity for the regulations was not supported by the

use of TEDs, shutting down the economically importnnt evidence in _he sdminist_ive record. Citing the

shrimping industry is the only method of preventing taking Adminletrat_e Procedure Act and a United States Supreme
of sea turtles in shrimp nets. The law and the precedents Court case, the court stated that the agency,s action

therefore seem to place the environmentalists in a fairly would he set aside only if a review of the administrative

strong position in the TED controversy, record revealed that the regulations were "so lacking in

evidentiary support that the action is arbitrary,

The shrimping industry's position is based on economic capricious, or an abuse of agency discretion." To this
hardship and challenges to the rational basis for the end, the court continued, it "must determine whether the

proposed regulations. As for the economic argument, the decision was based upon consideration of all relevant

[973 Act on its face contains almost no requirements to factors" and the decision would be "upheld if the

consider economic impact. No such requirements are conclusions reached are rationally supported." Of special

contemned ia the sections covering purposes and pollcy, importance was the statement that "A reviewing court is to

the determination of and listing of threatened and be particularly deferential where an agency has been

endangered species, or the protective reguletlons end delegated discretion to reach decisions based upon

prohibited acts. The only requirements to consider technical and scientific data [because] the expertise to

economic impacts are in the exemption procedure for assess disputed seientlfic facts properly lles within t_
federal agency action in Section 7 (which is rarely used) province of the agency rather than the reviewlng court."

and in the designation of critical habitat. As to the Unlike the record in Conner, the record in Cayman was

latter, economic eonslderatlons are overridden if the unamblguous as to the effects of the challenged activity,

failure to designate an area as a critical habitat will although there wes still considerable uncertainty

result in extinction of the species. It was on this basis concerning the long term impacts of the plaintiff's

that the Tellleo Dam project failed to quallfy for an activities on the populations of sea turtles in _he wild.

exemption from the 1973 Act.
The other case relevant to this issue is Defenders of

There appears to be, however, implicit consideration of Wildlife v. Andrns in which regulations restricting

economic impacts by providing for an exception from the hunting times were struck down as not protective enough of

prohibited acts for incidental taking in oommerclal endangered and threatened species. The USFWS argued that

fishing operations. There would be no other reason to the regulations did not Jeopardize the continued existence

exempt such a taking from the otherwise absolute of the species since the most important factor in the

prohibitions of the Act. The exception seems demise of a species wns the quality of its habitat. The

contradictory to the requirement that the Secretary use court however, found that the USFWS affirmative duties

any means necessary to conserve endangered species, under the 1975 Act required it to use all methods

[[owever, this exception, as mentioned before, is subject necessary to bring an endangered or threatened species
to fairly rigorous requirements and will not be allowed if back from the brink of extinction and it could not "limit

the Secretary determines that the taking will "appreciably its focus to what it considers the most important

reduce the likelihood 7_f the survival and recovery of management tOO1 avai_le to it, i.e. habitat control, tO
species in the wild." This question, the effect of accomplish this end. ''_

incidental taking on the continued survival of sea turcles

in the wild, is a hotly contested issue. Although these federal district court decisions are not

authoritative determinations, they seem to be in accord

The NM2S conclusions regarding the status of all sea with the United States Supreme Court's stand in Tennessee

turtle species are based on sampling and statistical data Valley Authority. From the examination of these cases two

as well as what is considered to be almost absolute points seem to stand out. The first la that merely

knowledge of the number of reproducing Kemp's ridley because the interpretation of scientific data is disputed_

females. Estimates based on statistically sound sampling that in itself is probably not sufficient for a court to

are widely used end accepted in the scientific community, overturn an agency's decision. The second _s that even if

This fact is important in the consideration of the other incidental taking is not the major factor in the demise of

possible challenge to the proposed regulations, a species, the affirmative duties imposed by the 1973 Act

Regnlatlons must be issued in compliance with the notice still require an agency to minimize the incidental tsklng.

and comment rnlemaklng procedures of the federal Thus it seems critical for the opponents of TED

Administrative Procedure Act _d may be challenged as resulations that their position he based on reliable
being arbitrary and capricious, scientific data rather than on mere testimonials. This is

true both with respect to the effect of incidental taking

A successful challenge to regulations promulgated under on the future survival of the threatened and endangered

the 1973 Act by the USFWS was mounted in Conner v. Andros sea turtles and with respect to the level of shrimp loss

where the plaintiffs attacked hunting regulations designed and other economic hardships resulting from the use of

to protect the endangered Mexican duck from being TEDs. It seems that possible shrimp loss is still the key

mistakenly shot by hunters. The court recognized the factor in the shrimper's negative attitude toward rEDs,

affirmative duty of the agency to bring endangered species although safety, insurance rates, and time loss are also

back from the brink of extinction but stated that the goal important. If the results of such testing verify the

was not accomplished by "promulgating regulations which do claims of the ehrimpezs, then their position is only made

not attack _e cause or Causes of population depletion of stronger. %q%atever the weight of their economic
a species." In that case, the court found that the arguments, it will certainly be worth more if they are

plaintiffs had met their burden of proving from the based on reliable scientific data rather than mere

administrative record and other extra record evidence that conjecture. On the other hand, if it turns out that N_[FS'

the Mexican duck was threatened by the destruction of its assessment of the situation is more correct, then it would

habitat rather than from hunting. An important factor in appear to be a false conflict. If the use of TEDs pose no

the decision was that a biological opinion had previously significant economic burden on shrlmpers, they shoald not

determined that the lack of the hunting restrictions would oppose the use of n device that will result in a healthier

not Jeopardize the continued existence of. the duck. ecosystem, on which their livelihood depends.

Based on that blologleal opinion, the regulations as

originally proposed had not contained the challenged The legal position of the shrimping industry is by no

hunting restr_ction. The court stated that the deference means hopeless. Indeed, it may even be a fairly strong

it was required to give the agency's expertise was not position assuming the industry is correct in its

boundless, assessment of the economic burden mandatory use of TEDs
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will place on shrimpers. The effect of strong economic it easy =o exploit. It also makes it relatively easy to

considerations on a court's review of agency action should protect the area during nesting season and to collect eggs

not be underestimated, especially in depressed economic for the beach transfer and heedstart programs. It would

conditions. The shrimping industry is important to the seem that headstarting the turtles could greatly increase

state and the nation and in llght of society's present the survival rate from each clutch of eggs takenj thereby

value system it is difficult to conceive of the industry rapidly expanding the populate, on. While the possibilities

being significantly burdened for the sake of a seem promising, the program, which is still experimental,

non-=ommercially valuable species. A reviewing court has thus far failed to bring about an increase in the

could he influenced to discount the agency's data number of nesting females. The first beadstarted turtles

interpretation and find its action arbitrary and are expected to reach sexual maturity within the next few

capricious under the Administrative Procedure Act. A years and their arrival at the nesting beaches Is eagerly

court could also be influenced when revlewln 8 the ewaited by those who have worked so diligently to prevent

Secretary's finding that incidental taking would the extinction of the Kemp's ridley.

appreciably reduce the likelihood of the survival and _

recovery of the species in the wild. If courts could be ]._.c._.z.;]_.LIq19_),
influenced in this manner then the Endangered Species Act

N=c|nnt Oc==ntc L,_ ac=o_?he_¢ _4_t.ll_ratto_, U,S. Pepart_=t of C._rcQ. Vl_a-y_er Stnt_
will need to be reexamined to see if it iS compatible with L R,viGw.orsa_T.r¢le=L:ec,U.,_¢rtha E.d..surfUSp._t©.̂=,of _9_5(19S_)lh=_=_,,._,,

present and _uture environmental values. When courts cited a= 5 year =¢atu, report].

begin using escape devices to avoid upholding legislation _._0¢._._._];,uo_),

it is time for the legislature to reexamine the rationale _, .. TI.._..=. T. I1._, ==d W, St.=to, ^ _._*_ v_ _n_or_cL_. _ Tb_=. ,_c_...[ _.r_..

behind the low. T_..o,t.U.S.U... C"") ['--" """ _'. ",_._.._.
5. 5 year *_aru. _p_r, supra e_ra _.

Responding to the outcry of their constituents the _. ZeLepho.. _.,er_ u_h a°¢% _. U_de. P.putr ..¢t_n_l .t.°c_*r r._or.| _,_=,m=. _=d

Louisiana congressional delegation took sction aimed at ,_s_).[l,e¢_|na_,.T=Lc_da_J,,_Ody_.
preventing Implementation or lessening the impact of the 1, IJ.

proposed regulations. Senator Bob Livingston introduced

legislation in the form of an amendment to the s.,._,_, ,_. _oc, *.

Supplemental Appropriatlons Bill. The amendment would 9. _ _....,......_ ....._......,.
have prohibited funds appropriated for the Department of ,o. ,_.

Commerce from being expended to implement the regulations _. ,._._,*_,,_er._o_*_,

in the Western Gulf inshore and offshore and t_sisna _z.U.p_b_._.__ _._..h_,_*_t_ .._P_"s_x_e_.,.,._r • _t.a_,=,_._,o4_._ _'.

inshore zones for one year until July 15, 1988. _ The _=_t=_ec='=_°'c_.•w*¢* e_¢u,ed _ _,L_ z.t. e|* th. i_.L.h.. _,t. _ _" Lb... t_rtl..

Western Gulf covers zones 10-21 which run from the tip of
L3. Lect=_ fr_ S_c_ara EorT_ re Wt_4_ 7_rca_ (O,¢.). L9_6).

the ?lorida panhandle to the Texas-Mexico border. The
final version passed by Congress delayed implementati_ to L,. N. Th_p_, ,u_,@n@_e_,
the end of the 1987 flslal year (September 30, 1987) =_ [5. Lares. |re. H_C_.al Vnb .... _ul*_. CoZi|.e (2... 9. L_a'), [l_¢ei. eE.... iced .| Were.

l_tte_).

Senator John Breaux attempted to effect a c_promise n_,_-,_eh_.o[.,..-,¢--_t,,_n_. =L_a,_, ¢.*o_,,_...=t*._sy.,,...,_w,_n,,,,,_r.w .s-,.,,,.._.tlenel _t_r_c WLehartav Se_tca (_ab, 26. iSO?),

between environmentalists and the shriu,ping industry. The
17, Wcbcr _.ttoc, _upre u_t= n,,

agreement would have required testin 8 various TED designs

in typical offshore waters of the Western Gulf to c. ¢h¢ PLnal _nvlc_ntal I_act Statmh[ Gn LSstI,S 4=d _=OteCtL"_ el,.C_ecn $¢o T_fKJ_,

determine if any of the TED designs malntalned an _.=,_.,a $=. Turf|....a _=¢_(_¢ KLaley |u T_rtl¢ undec c_e Endnl_ztad Sp.zt.. _cr ef _973

acceptable shrimp catch {97% retention). If such a device use.,.=,._o_.o_._,..=.,c..w s_,._.. =._......so....=:.,i_o,=.,or...._,._..
E_vtr_n_nc,l lfp=cc scucc_nr].

were found it would he phased in for offshore shrimping
between 1988 and 1989. If no TEDs were found to meat the ,_.T.]ep,,e_,*=e.l_wLth.Led,H|V.ber.Ulr=¢tac,C_,,t*,r*rm..,r......=a, _,,',IL'_ll(_."._987). I_,crc[. a_ter c_t.d |= m, bor _°rao_/ c_nt_.tL_.,).

shrimping efficiency requirement alternative conservation _0, Ueb_r loree¢ ¢_prp n_e I$.

techniques would be considered. TEDs -;ould not have been

required in inshore waters of the Western Gulf pending zt, t_,U._.C. Ha0I-1_SZ.

further _dles. Those negotiations were not zz. L=u.s.c.,t_a _s]<z)(,>.
successful, z_. L_o.s.c. ,,_a (s_<,)t,).

14. _¢gotlat_an Asrc_nt to Seduce [_dentnt Cepturn of S_= _uct|ce _y Sh_|_p Tr_|er.. ^ppcnOt= A

Meanwhile, strong opposition to the proposed regulations o__.,,o_oZ ,.po_s_.t,_._,.w...ore:s,

was being voiced in the form of public comments during the :_. _=brrp......X ....,=,_....W.a ._¢.|9.

public hearing phase O_ the rulemaking. The final _... _0=.. T_. Z_ot_tlo.._ h=t..,l wLZ_= i_ _i9-3z] (LSS_) [h¢¢*J, .|c*r _:c*_ *.., ,*a.l.

regulations publlshed in the Federal Register on June 29, n. _..t _,.

1987 reflected concern for the public opinion by limiting

the required usa of rEDs to offshore boats of 25 feet or _s._z..ca0.

more and substituting 90 minute tow times for all other _. [_.s.c.H_h
areas and boats. )0, LSU.S.C,;t_:,L(,)([).

31. t_ _.5.C. 11_3L(a)(2).

While the final regulations appear to ba a significant )z. _._u.s.c. |[_)L(*)(]),

_ithdrawal by _0_ from _heir fe_er position_ the _. L_ U.S.¢. |IS_LC_),

shrimping industry representatives are still unsatisfied 3_. L6 _.s.c. IleaL(c).
and have threatened court action. Environmentalists, on

regulations but are also ready to file suit to force _. L_u.S.¢.,*n_.

stiffer regulations shou_ the shrimping industry sue tO _. Sub|=quen£%;. @.%,atp.p_ZatL.ne _ the e_Z d..z.f ...e d,e©o_ored ._ =h_ f,a_.%an (or ¢%.a
have them struck down. Further compromise by the ......._ ....._=_=,=_.==,o...o.e.__c_,.,_,=.,.,o_,,.

government at this time appears unlikely. Whether or not 58. L5U.$._,|L$3614),
any compromise is justified depends on the system of _'. _-e...==];_ .._r=.ocoz_.
v_lues under whlcLt iE is evaluated. _a.ld.

41. )6 LI.S.C. _|5_.(_"J*

F,R'DANGERED SF.,A TURT]..,E5 AND THE EL'i]IMqGERFJ) SPECIES ACT
4Z. 16 U._,C. t_31(&].

The importsnre OJ_ the TED controversy to the survival of _, l,, u.s.¢,t_nz(zo>.

the Kemp's rldley depends, of course, on the truth behind _. t_u.s.c. _l_,n(*6).
the hotly contested issues of the effects of incidental _. ]_u.s.c._*_z(_).

catch. That trench will probably only he revealed wlth _. 16_J.$.C,H5)6(]}.

time. Ironically, however, the very aspect of the turtles _. Oe_e.d.r,ofWL|dkJr*.,_-.,_* *_ r. s.m. *_7, _0 (p._.c,lg?7),
biology that has contributed the most to its demise may he

the one that could contribute most to its recovery. The _n.Corm°,v.A.drd.&5_I.Supp,LO)7.*O_L(V.D.Zn. *_;B).
fact that the turtle nests on land in only one area made _... _...=c_ ,._.=_. _s,
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_U. l& U.S.C. |L3364a) (2_ ]L. 16 U._.C. JL_32[_). " "

5L. k5 U.$.C. II_(_)(L)(A-?). J2. _._e_ru el _lILdl|fa v. Andrul 42a 7. $_pp. 157 (D.D.C. Lg?_].

52. k5 U.5.C. |1539(o)(L){C). )_. [D. ac Lm.

)). %5 U.$.C. lilacs a-Z. 74. C_tctea tar lua.._* 1._lLalat.L©n, ]oc_ v. a_chA_da_ AS& _. Supp. I9) (D,D.C. lg?_),

)4. L5 _.$.C. |15_3(d), 7_, "Or: parpoLao" cunu _tih£r_ _ FVaCLSei ef Lnc/rcilai ich_lm ni porpol_: vlt_ ilots dn Drdur za

_. L6 U.I.c. |JS_2(J_). capture Kh. /a|zev _Ln kurlm chic mrs f_uanc]_ _ov_4 v_l_t©K ban_#Tl_ _hel*,

$6. L5 _,$,C. §1_2(J9), 75, M. lean &_ 3_ _pT& _[l |5.

71, L6 _.S.C. _1539(_)[_)[5}(1v)*
St. raldla v. _.w_Ll Oipar_ _ _-o,d a_ _aLur_l K*m_rcu, kTL _. Supp. 9_5(D. Ila. 19_9).

$6. 50 C.l.|. H?.3. ?_' $ u.I.C. I_}_.

bg, I_ U.S.C_ 515|9(0}(I)(_). 79. C_nnar v, Antigua 453 7. g._p. 1_)37. IOJ, I (W.U. Tez.

ill. lb U.5.C. |1539(m](_)_). 81. CL[LSmlS co _Kea*r_ O_ofEon _ark v. V_|FI qOl u,$, &02 (ig_L) c_[adnad _be _.5. Supv_

62. 16 U.5.C. }|_O(I]. C_T£'a -_.n[n_p_#t|om _ kbl APAql 41_£1_n 706 pr_vL_,Gn [hat l r_tlw/aJ_ co_T[ u_f _h_ld
_lav_ul and _¢C 4dldo a_ncy _c_o=, _dn_Ln_a, *ud ¢_c[_elmm _nu_d co _! .., a_lc_.ry.

_5, 16 U.S.C. _.|540(_). ¢apTlcLnua, _ abe_p* e;' d|ICH_Len. 4_ etSe_iH n_¢ _e a¢_4_e4 vl_h Lie."

n2. ¢iy_n Tu_¢bu Perm.,Jrt,e. v. &ndrul 4T_ _. |vpp, 125. L3L (_,_.C. 1979). The _lmtntl_[_cl_a
Irk. |_ U.|,C. |tSkO(ll)[l). Pr_cadurn AI_ (A_A) //ova_a q_nc_' ictLona.

6_. 16 U.S,C, |I$&¢(|)(Z]. 63. on,endows of XI141Lte v. k_dk_I 4_3 _. 8uFp. I&_. t_0 ().0.¢. 1977),

67. Vebm_ paTional c_nL_]¢_ au_¢a _tm 1_. _. T,L.pb_m, roLl,LaY v|_b V|l| _(o_a, [_lldl_LJ_ _.n_aw]lmldi.¢ In| Ultkea& Ita¢_m

6_. )6 U.l.C. SI$&O(*){L). tLm_ro|_n_a_La_ _b L_t_p_n.. la_ Dli_zlcc. Laui.Lsna (AuLu_ I), |967).

TILap1LUe_ dnca_vLaw vkCh CtO_ OiLlnaT, LO|_a|OL/vO CU[_mV_Ibd_c _OC _nLt_l Sqa_ _nl_aLor J_hll
55. t6 U,I,C. 1]$aq(a) L2)[])(dv). IS, lrneu_, (k_ic L, |9_|}.

|0. %5 P.5.C. II.%_[(b}_(¢) ta4 L5 _.$.C. |15_6(_)(l). 87. ?_Lap_e tn_a_vL_ v£_h H|cbta| V.bar, l_[rvcce¢. Canter [_f [mvico_n_e| I_lu¢_cdo_ (_,_tupt 1.
1987) *

TURTLE PROTECTION REGULATIONS

On June 29, 1987, the National Marine Fisheries Service approxl_cely Englewood) between 81 ° W longitude and 84* W
published the final regulations for the protection of longltude. The Gulf Area includes all the United States

endangered sea turtles _rom shrimping activity. The final Gulf of Mexico waters except the Southwest Florida Area.
regulations _mpose limits on tow times but are

substantially less restrictive than the draft regulations The regulations presently provide _hat offshore waters are

in the requirements for the use of turtle excluder devices demarcated by the baseline from which the territorial sea

(TEDs). The regulations cover the eastern seaboard from is measured. In Louisiana with its irregular coastline

North Carolina to the southern tip of Florida and the and possibly in other areas the dlvidJag line will likely

entire Gulf Coast. The regulations vary according to be changed to the Colregs _ine which more accurately
inshore or offshore waters, boat length, net type, and follows the actual coastline. This li_e can be found on

season. _ll National Oceenlo and Atmospheric Administration (NOAA)
charts and is defined at 33 C.F.R. §80

TEDs will be required on all nets used on all boats 25

feet or longer fishing in offshore waters. Boats less All boats fishing in |ashore waters will be required

than 25 feet long have the option of using TEDs or to either pull TEDs or limit cow times Eo a mJXimum of 90

limiting tOW times to a maximum of 90 minutes. The mlnutes. Seasons and starting dates for all regulations

coverage extends to all offshore waters for the Canaveral are as follows; Canaveral area, all year beginning

and Atlantic areas and out to 15 miles for the Southwest October L, _987; A_lantic area, May I to August 31

Florida and Gulf areas. The coverage expands tO all beginning May L, 1988; Southwest Fie:Ida area, all year

offshore waters for the Southwest Florida and Gulf areas beginning January I, 1988; Gulf Area, March I to November

in January 1 and March 1, 1989 respectively. The 30 beginning March 1, 1988.
Canaveral Area lies off the east coast of Florida between

28 _ N latitude and 29_ N latitude (from approxlmatsly New Length of tow times are calculated from the tlme when the

Smyrna Beach Co Malabar). The Atlantic Area runs from 36 n trawl doors enter to when they leave the water. Test nets

53' 00.8' N latitude (North Carolina/Virglnia border) to with a headrope length of 20 feet or less are exempt from

8__ W longitude at the tip of the Florida penlnsula, TED requirements if the test net is independent of the

excluding the Canaveral Area. The Southwest Florida Area primary net. Test nets, however, are still subject to tow
is that area off the southwest Florida coast from 23* 40 N _ime restrictions.

laEitud4 to 27 _ N latitude (the tip of the ponissul8 tO Jim W llk[ns

LOUISIANA REACTION TO TED REGULATIONS

Federal law imposing turtle excluder device (TED) Legislative Session three bills and four concurrent

regulations on the economically end culturally important resolutions were passed concerning TEDs. The four

Lonisiana shrimp industry has not been well received by resolutions either urge the United States Congress Co
the state. Industry opposition has been voiced through delay implementation of TED regulatio_,s (HCR L5 and 16) or

the Concerned Shrlmpers of America (formerly the Concerned direct the state Department of Wildlife and Fisheries to

Shrimpers of Louisiana) led by commercial shrimper Tee study the Kemp's rldley turtle (RCR 20) or various types

John Mial_evich. Originally, the Concerned Shrimpers were of shrimp gear (KCR _25).
a local group of commercial fishermen interested in

pursuing state issues. The group was recently expanded The three acts provide a different approach. Acts 283 and

into o multl-region (Gulf of Me,Ice and South Atlantic) 89| prohibit Department of Wildlife and ?Isherlee

organlzaclon whose main purpose Is to oppose federal TED enforcement agentu from enforcing any federal TED

regulations, regulations. The other act, Act 896, creates a special

office in the Louisiana Department of Justice to undertake

In the political arena, every ms, or gubernatorial whatever legal ection is necessary to prevent

candidate, as well as many coastal Senators and implementation and enforcemen_ of federal TED regulations.

Representatives, has recorded strong opposition to any TED This Act also appropriates $I00,000 to the special office

requirements. In addition, during the 1987 Louisiana to carry out its mandate.

Fred Whltrock
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Summary of Final Turtle Protection Regulations

Vessel Requirement Season Start Coverage
Areas size

Offshore:
Canaveralarea........................_>25ff ........... TED...........................Allyear.............................................10-1-87 All waters
Atfanlic area........................... "............... TED............................May 1 to August 31.....................05-1-88 "
Southwest Florida area....... "............... TED...........................Allyear.............................................01-1-88 Shore to 15 miles1
Gulfarea.................................. " .............. TED...........................March 1 to November 30.......... 03-1-88 Shore to 15 miles2
Canaveralarea........................<25 ft .......... 90 minute towS...... Allyear.............................................10-1-87 All waters
Atlantic area............................ "............................." .....................May 1 to August 31.....................05-1-88 "
Southwest FIoridaarea....... "............................." .....................Allyear .............................................01-1-88 Shoreto 15 miles1
Gulf area.................................. " ............................" .....................March _ to November 30.......... 03-1.88 Shore to 15 miles2

Inshore:
Canaveralarea........................All ............... 90 minute tow3...... Allyear.............................................10-1-87
Atlanticarea............................All .............................." .....................May 1 to August 31....................05-1-88
Southwest Florida area ....... All .............................." .....................Allyear.............................................01-1-88
Gulf area..................................All ............................! .....................March 1to November30.......... 03-1-88

1Willextend to arlwaters 1-1-89.
:tWillextend to all waters 3-1-89.

STowtime restrictions do not apply to shrimp trawlers that are using a TED in each net during trawling.

This table adopted from 52 Fed. Reg. 24,248 (1987).

J
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