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Limited Entry: Is Louisiana Ready?
By Chris Frugé and Catherine Landry
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not be ansferrable. These changes
were made to answer critics whocharge
that ITQs (authorized in the original S.
39) amount to privatizing a public re-
source.10 We will discuss this issue
more fully below. Our discussion here
will be based on current law.

The Gulf Council has requested all
involved statestoadoptcompatible state
regulations to prevent undermining of
the federal ITQ system from overfish-
ing in state waters. The commercial
quota includes red snapper harvested
from both federal and state waters.
Federal jurisdiction normally does not
extend either to vessels that do not have
federal reef fish vessel permits and that
fish only in state waters, or to dealers
who do not have federal dealer permits
and who purchase only reef fish har-
vested in state walters. However, the
MFMCA provides that when a fishery
isconducted primarily in federal waters
and beyond, and a federal fishery man-
agement plan for that fishery is ad-
versely affected by a state’s action or
inaction, the federal government can
regulate that fishery within that state’s
boundaries.1l We will discuss federal
preemplion in more detail below. Be-
cause the Gulf Council’s management
plan proposes that 100 percent of the
commercial quota for red snapper be
under the ITQ system, its success de-
pends on stale regulations complying
with the federal plan.i2

Louisiana’s strategy tocomply with
a preemptive federal fishery manage-
ment plan is still undetermined. Louisi-
ana could, of course merely prohibit
anyone without a federal reef fish per-
mit and ITQ coupons from landing red
snapper in Louisiana. This would
amount to a defacto Louisiana ITQ sys-
tem since by deferring to the federal
system, any red snapper caught in state
waters would be counted toward the
federal ITQs. Louisiana does require
all commercial fishermen who possess
red snapper in slale waters to have a
federal reef fish permit to possess up to
200 pounds of fish and a federal red
snapper endorsement {0 possess up o
2,000 pounds. So, in effect, Louisiana
has deferred to the Gulf of Mexico

j

Fishery Management Council and the
National Marine Fisheries Service in
managing red snapper in state waters.
Approximately 10 percent of red snap-
per landed in Louisiana come from state
waters.13 However, by failing tobe an
active participant in the fishery man-
agement plan for red snapper, Louisi-
ana might be violating its public trust
responsibilities. Inessence, the federal
government would be determining
which Louisiana fishermen could har-
vest red snapper in state as well as in
federal waters. If the Gulf States initi-
ated their own ITQ systems, then the
Gulf Council could allot a certain
amount of the total allowable catch to
each state based on historical catch lev-
els for each state. Fishermen could land
fish caught in either federal or state
waters with a valid federal reef fish
permit and the requisite state permits
and ITQ coupons. Whatever sirategy
the Gulf states adopt, it is time 10 dis-
cuss limited entry options for Louisi-
ana.

Louisiana has previously consid-
ered implementing a limited entry pro-
gram in state waters. The legislature
considered a limited entry bill in 1990
bul failed to pass one.14

This anticle focuses on the Gulf of
Mexico and the proposed ITQ program
for red snapper. It examines why a
limited entry program for state waters
should now be considered and how such
ascheme could be implemented. Italso
addresses legal challenges that a lim-
ited entry plan might encounter on both
the federal and the state levels. Finally,
this article offers drafting suggestions
that might prevent legal obstructions.

History

Limited entry hits squarely at the
intersection of two vital issues: indi-
vidual autonomy and centralized man-
agement of resources. A limited entry
management program must strike abal-
ance between these two competing in-
terests. A fisherman'sright o fish must
be balanced against the state’s public
trust obligation to protect the fishery
resources.

Limited entry in the forms we rec-
ognize today began in the 1970s. In
1976, Congress passed the Magnuson
Fishery Management and Conservation
Act to prevent overfishing in federal
waters. Alaska used license limitations
in some of its waters in 1972. In the
1980s, in spite of the MFMCA, the
federal government did not adequately
protect fishery resources from over-
fishing. Arguably, the federal govern-
mentsubsidized overfishing in its effort
topromote developmentof U.S. fishing
fleets and 1o counter foreign fishing
fleet competition by guaranteeing fed-
eral loans to encourage the growth of
the industry.15 Government, consum-
ers, and fishermen have begun to real-
ize the danger of overfishing. Since
1990, Regional Fishery Management
Councils have established several lim-
ited entry programs (for example, the
North Pacific Management Council
(sablefish), the Mid-Atlantic Fisheries
Council (surf clam and ocean quahog),
and the Pacific Fishery Managemen:
Council (saimon)).16

The right to fish has been recog-
nized since ancienttimes.1? The sea, as
an open resource, was unique and mys-
terious, yet almost always generous o
an industrious fisherman. No one had
absolute rights to the sea just as no one
had such aright o the air or the sky. The
occupation of fisherman, sometimes
tedious, sometimes fickle, sometimes
dangerous, was always free. But hu-
man nature is such that normally no one
fisherman acts for the good of the col-
lective. If afisherman limits hiscatch to
allow stocks to renew themselves, any
fish that he does not catch will likely be
caught by a competitor. And as each
fishermanincreaseshiscatch oincrease
his profit, the fish stocks incerain cases
begin to drop dramatically.18 Overfish-
ing has created a need for effective
conservation, including limited entry,
And although limited entry “portends
an end 10 much of the uniqueness of
fishing: the compeltition for fish, the
uncertainly, even the romance of the
fishing lifestyle...it offers new hope for
sustainable development of ocean fish-
eries.”19
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More recently, limited entry plans
have been successful instabilizing fish-
ery stocks and reducing overcapitaliza-
tion in other fisheries such as the South
Atlantic wreckfish fishery, Maryland's
blue crab fishery, Florida's spiny lob-
ster fishery, and the Mid-Atlantic surf
clam fishery.20

Limited Entry Defined

“Limited entry” is a catch phrase
thatdescribes how govemmentattempls
toreducethecatches indiminished fish-
ery stocks. The idea behind limited
entry is quite simple. Either the number
of commercial fishermen can be limited
by issuing only a certain number of
licenses and/or the amount of fish that
can be harvested is limited with general
quotas, individual fishing quotas or in-
dividual transferable quotas.

Government resorts o limiting en-
try in a fishery when overfishing has
signiftcantly reduced fish siocks or when
the survival of the fishery is threatened.
Limited entry has two main foci: con-
servation and economics.2! It tries to
promote the most efficient use of hu-
man, technological, and financial re-
sources, and to stabilize and maintain
fishery stocks.

Insetting up alimited entry scheme,
the maximum sustainable yield (MSY)
must be calculated. The maximum sus-
1ainable yield is the largest average an-
nual catch that can be taken over a
significant period of time under pre-
vailing ecological and environmental
conditions.22 In other words, the stock
will support a certain catch level for
certain periods of lime without being
overfished. Another parameter, opti-
mum yield (OY), iscalculated based on
the maximum sustainable yield. Opti-
mum yield is the amount of fish that will
provide the greatest overall benefit to
* the nation in food production and recre-
ation.23 To obiain the optimum yield,
the maximum sustainable yield is ad-
Jjusted according to ecological, social,
and economi¢ factors.24 These factors
include domestic fishing promotion,
consumer need, costs of operating ves-
sels, enjoyment gained from recreational

fishing, preservation of the fishermen’s
way of life, consumer nutritional needs,
dependence of marine mammalson fish-
ery stock, and effects of pollutants.25
Under current law and regulations, op-
timum yield can exceed maximum sus-
winable yield when, forexample, MSY -
based total allowable caich levels are
exceeded, to prevent social and eco-
nomic hardships. Such an overrun was
allowed by the Gulf Council in 1992 in
the red snapper fishery.26 Pending
MCMFA reauthorization legislation, S.
39 changes the definition of optimum
yield to *take into account protection of
marine ecosystems” and “to provide for
the rebuilding of an overfished fishery
to a level consistent with producing the
maximum sustainable yield.”27 Along
with the amended definition of over-
fishing already discussed, thesechanges
will make it more difficult for the re-
gional fishery management councils and
the Secretary of Commerce to justify
overruns of biologically determined
total allowable catch limits. This legis-
lation is still changing so it is quite
possible that when and if the MCMFA
reauthorization is passed, the amend-
ments to the definition of overfishing
and optimum yield will be different
from those currently proposed.

Process of Allocation

The difficulty with accepting lim-
ited entry lics in the allocation. First,
there is the problem of deciding who
should be allowed in the fishery when
there are too many fishermen who want
access. Second, fishermen no longer
determine what is the proper amount of
fish to catch based on their own eco-
nomic circumstances. Limited entry is
often seen as a restriction on the free-
dom of entry into an occupation known
for its independence.28 All those in-
volved in the fishery, including vessel
builders, canners, processors, and con-
sumers are affected. National Standard
4 of the MFMCA and accompanying
regulations requires in part that alloca-
tions of fishing privileges shall be “rea-
sonably calculated to promole conser-
vation” and “carried out in such a man-
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ner that no particular individual corpo-
ralion or other entity acquires an exces-
sive share of such privileges.”29

Limited entry programs can be
implemented in a number of ways. The
two moslt popular options used thus far
have been license limitations and indi-
vidual fishing or ransferable quotas.
Federal regulations promuigated under
the Manguson Act require management
regimes 10 be implemented to achieve
but not exceed optimum yield by a
substantial amount. Optimum yield is
not an automatic quota or ceiling but is
atarget or goal that cannot be exceeded
on a continuing basis but may be ex-
ceeded in some circumstances.30 Thus
the councils can soften the short 1erm
effect of drastic catch restrictions but
must prevent overfishing in the long
term.

A. License limitations

The public most often associates
limited entry with license limitation, In
a license limitation scheme, a set num-
ber of licenses are issued and these
licenses may be transferable. This
means that a fisherman can sell his
license to someone else and leave the
fishery. Of course, the government
policy for a particular fishery may not
provide for free transferability. Whena
fisherman wants to leave the fishery,
the government could prohibit him from
selling his license to anyone but the
government. This way the government
could issue the license to someone else
uniess it wanted to further limit the
number of fishermen by not reissuing
that license. Requiring fishermen to
turn in or sell back their licenses to the
government when they no longer want
to fish could counter challenges that
freely transferable licenses are an ille-
gal donation of public resources 1o pri-
vale parties.

Freely transferrable licenses, how-
ever, would probably be more accept-
able 10 both fishermen and the govern-
ment. Fishermen could choose to get
outof the fishery and rely on the market
to compensate them rather than having
the government decide when and at

—W\
L _ed

Louisiana Coastal Law - Number 68 - May, 1996 3




( -
Limited Entry

what price to buy back licenses, With
both free transferability and govern-
ment buy-back systems, the govern-
ment would have a measure of control
in determining whether the number of
fishermen should be further limited by
buying back licenses. Revenue gener-
ated from fees and licenses could be set
aside and be used to buy back licenses.
However, if the open market price of a
license increases too much, the govern-
mentmay not be able tobuy back enough
licenses to further limit entry. For ex-
ample, in Alaska, most limited entry
fishing licenses were valued at more
than $100,000 in 1990, with some val-
ued as high as $500,000.3! Another
problem in a license limitation system
is that the licensed fishermen may still
have the capabilities and technology 1o
exceed the total allowable catch, which
is the total number or pounds of fish
allowed to be caught in a secason based
on MSY and OY. It would still be
necessary to closely monitor landing to
determine when the total allowable catch
was reached and when to shut down the
fishery. Because of the difficulty in
monitoring landings, license limitation
systems are now rare.

B. Individual Transferable Quo-
tas (ITQ) and Individual Fishing
Quotas (IFQ)

Individual transferable quotas are
another option for limiting catches. In
an ITQ or IFQ system, the optimum
yield is calculated and that amount is
divided among all the fishermen in the
fishery based on criteria set by the gov-
ernment agency. Each fisherman will
either getan equal share of the optimum
yield or it will be proportioned in accor-
dance with a point system. Each
fisherman’s ITQ or IFQ represents a
percentage of the total allowable land-
ing weight or of the number of fish that
canbecaught. Ifthe govemment wanted
to reduce the poundage or the number
of fish harvested, it would reduce the
total allowablecatch. Each fisherman’s
percentage of that total allowable catch
would remain the same, but would be a
smalleramount. The government would

simply make the total allowable caich

smaller,

An ITQ or IFQ system provides
incentive 0 comply with the regula-
tions. If a fisherman believes he has an
ownership stake in a quota, he will be
molivated to protect the fishery and
make sure that other fishermen don’t
cheat, The difference between an ITQ
and IFQ) system is transferability. IFQs
are nottransferable while ITQs are freely
transferable. Since more legal chal-
lenges will likely be brought against
ITQs than IFQs we will focus our dis-
cussion here on ITQs.

An ITQ system provides the free
transferability that fishermen prefer. It
would aliow each fisherman 10 tailor his
quota to fit his abilities and needs. If
one fisherman's quota was too large for
his harvest capabilities, he could sell
part of his catchrights to another fisher-
man looking oincrease his quota. ITQs
would also allow fishermen to choose
the technology they wish to use in the
absence of other reasons for gear re-
strictions.

In a license limitation system, the
use of technology toimprove efficiency
may work against conservation goals.
If fishermen can harvest more effi-
ciently, the overall harvest may increase

- unless there is a quota. Even if there is

a quota, it could be exceeded if fishing
efficiency increases due to a lag be-
tween the time the guota is determined
to have been reached and the close of
the fishery, Therefore, conservation
could be undermined by technological
advances. Bul with ITQs, fishermen
can use whatever technology they want,
as long as they stay within their quotas.
Fishermen can use their time and effort
more efficiently. Since the number of
fish harvested theoretically will not in-
crease, conservation is notundermined.
And the fishermen can space fishing
time over a longer period, use equip-
mentinother commercial or recreational
fisheries, or stabilize profit by selting
personal quotas for daily, weekly, or
monthly catch. This is different from a

license limitation system where fishing

is a free-for-all until the optimum yield
is reached.

Enforcement and Data

A license limitation system and an
ITQ system could be enforced by board-
ing vesselstocheck licenses or by check-
ing licenses at the dock. ITQs could
also be enforced when the fish are sold
to a dealer. Accurate records arg an
absolute requirement for an ITQ sys-
tem. An ITQ system depends on accu-
rate data in calculating the total fishery
quota, the allocation of individual quo-
tas, and the adjustment of the system
from year to year,

One problem with the ITQ system
based on the number of fish caught is
that it encourages fishermen to keep
only the largest fish and discard the
smaller cnes. Because the quotas would
be monitored by inspecting the caich
when a vessel lands, thispractice, called
“high-grading,” would be a temptation.
Using a weight limit, rather than a nu-
merical limit, could alleviate the prob-
lem.32 The Gulf Council’s proposed
ITQ system uses a weight limit so high-
grading would less tempting.33 How-
ever, in a fishery where larger fish are
more valuable because more meat can
be obtained with less processing effort
than from small fish the problem could
persist.

The Gulf Council and Its Red Snap-
per ITQ System

A. Background

Congress passed The Magnuson
Fisheries Management and Conserva-
ticn Act(MFMCA)in 1976 10set guide-
lines for programs to meet federal fish-
ery conservation goals. Theact, named
after Senator Warren Magnuson, estab-
lished standards, procedures, and gov-
eming boards 10 manage fisheries in the
federal Exclusive Economic Zone.34
The U.5. EEZ extends outward 188
miles beyond the United States’ 12 mile
territorial sea which makes its outer
1imit 200 miles from the coastline of the
United States.35 In this 200-mile stretch
of water, the Uniled States has control
over all resources with concurrent state
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jurisdiction in the first three miles from
the coast.36 The overlapping jurisdic-
tion with the coastal states from the
coast out Lo three miles is because most
states have a three mile territorial sea
which is actually within the boundaries
of the state.37 In other words, it is state
territory. The acicreated regional coun-
cils 10 work together in implementing
programs. The states bordering on the
Gulf of Mexico make up one of the
regional councils. Council members
are administrators, lawyers, fishermen,
economists, and scientists.

The councils provide a broad-based
background for discussion and imple-
mentationof management programs and
have broad power to set up manage-
ment programs, including limiting en-
try to particular fisheries.38 The coun-
cils are required to consider ecological,
economic, and social factors in selting
up a management program.39

In 1995, the Gulf Council approved
the use of ITQs for the commercial red
snapper fishery in federal waters of the
Gulf of Mexico, The ITQ system was
thought to be necessary because the
commercial sector of that fishery al-
ways reached ils quota very quickly,
resulting in the closure of the fishery for
the rest of the year.40

In 1993, the National Marine Fish-
eries Service (NMFS) implemented a
red snapper endorsement system, Un-
der this system, owners and operators
of licensed vessels that had historical
red snapper catches of at least 5,000
pounds in two of the three years 1990,
1991, and 1992 were allowed to harvest
red snapper under trip limits of 2,000
pounds. Allotherlicensed vessels were
allowed to harvest red snapper under
trip limits of 200 pounds. While no
limit was placed on the number of trips,
the fishery was shut down when the
total allowable catch gquota was reached.
In spite of the endorsements, fishermen
continued to reach the quota in increas-
ingly shorter periods of time4! The
existing endorsement system expired
on December 31, 1995. After this date,
the red snapper fishery would have re-
verted {0 an open access system unless
a long-term comprehensive manage-

ment system is implemented.42

The Gulf Council passed an amend-
ment {Amendment 8) (o the Fishery
Management Plan for the Reef Fish
Fishery of the Gulf of Mexico which
established an ITQ system for the com-
mercial red snapper sector of the fish-
ery. Amendment 8 appeared as a pro-
posed rule in the Federal Register on
August 29, 1995 and as a final rule on
November 29, 199543 The ITQ system
was to have become effective April 1,
1996.44 On January 2, 1996, NMFS
issued an emergency rule at the request
of the Gulf Council which effectively
established a two month season for the
commercial red snapper fishery from
February 1 to March 31, 1996 under the
existing endorsement regime with a
commercial quota of onc million
pounds.43 This was done on the basis of
testimony from fishermen who said they
needed the income from the harvest of
red snapper during the lenten season 46
On February 29, 1996, the National
Marine Fisheries Service (NMFS) is-
sued another emergency interim rule in
the Federal Register suspending tmple-
mentation of the commercial red snap-
perITQ system for the Gulf of Mexico.47
The reasons NMFS gave for delaying
the ITQ system were that: (1) the gov-
emment shutdown in December 1995
and January 1996 had dclayed process-
ing of appeals of NMFS” iniual deter-
minations of eligibility to enter the red
snapper fishery under the 1TQ system,
and (2) the pending federal legislation
reauthorizing the Magnuson Act con-
tainsamoratorium on approval orimple-
mentationofany ITQsystemsapproved
by the Secretary of Commerce after
January 4, 1995.48 Other legislation
prohibited NOA A from using any funds
todevelopany new FMPs, amendments
to FMPs, or regulations containing ITQs,
or o implement any such plans, amend-
ments, or regulations that had been ap-
proved by the Secretary of Commerce
after January 4, 1995, until expressly
authorized under the Magnuson Act.49

As an alternative to the ITQ system,
the Gulf Councilextended the red snap-
per endorsement system through May
29, 1996, with a strong possibility that

— Y
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it would be extended another 90 days if
the commercial quota forred snapperof
3.06 million pounds was not caught in
the initial 90 days and the ITQ system
had not been implemented. The com-
mercial quota was overrun by approxi-
mately 4 percentonabout April4, 1996,
and the season was closed.50 A regula-
tory amendment (o allow another 1.59
million pounds of red snapper to be
caught commercially, starting in Sep-
tember 1996, is currently being pro-
posed.51 Evenif the additional quota is
approved, the ITQ sysiem seems to
have no chance of being implemented
in 1996,

Though the commercial red snap-
per ITQ system will not be implemented
tn 1996, and probably not for at least
two more years under current proposed
moratoriums in the Magnuson Acl re-
authorization legislation, we think an
ITQ system for red snapper and other
species isingvitable. Pressures on fish-
eries stocks will continue to increase,
and regulators will be forced to take
drastic steps to protect those stocks.
The Gulf of Mexico Fishery Manage-
ment Council has already expressed ils
willingness to establish an ITQ system.
Public opinion will probably come to
favor the Gulf Council’s position and
influence Congress and state legisla-
tures. Therefore, we believe a serious
discussion of the legal issues in limited
entry systems is warranted.

B. Duration

Originally, the ITQ system was to
last for four years beginning April 1,
1996. Inthattime, the Gulf Council and
NMFS would have evaluated it. Based
on the evaluation, the ITQ system would
be extended, modified, or terminated. 52

C.Initial eligibility for ITQshares

In anticipation of a limited eniry
system, NMFS collected data on land-
ing records from 1990 through 1992 to
determing initial eligibility o be in-
cluded in the red snapper fishery and to
determine initial ITQ shares. NMFS
also collected data to determine which

&
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fishermen qualified as “historical cap-
tains,"53

Ifand whenthe ITQsystem isimple-
mented owners or operators of a vessel
with a valid license as of August 29,
1995 will be initial sharcholders, pro-
vided that the owner or operator had the
required landings of red snapper during
the period 1990 through 1992, If the
eamned income of the operator of the
vessel is used to qualify for the license,
then the operator, and not the owner,
will be the initial sharcholder. A his-
torical captain could also be an initial
shareholder. “A historical captain means
an operator who: 1) from November 6,
1989 through 1993, fished solely under
verbal or written share agreements with
an owner and such agreements pro-
vided that the operator be responsible
for hiring the crew, who was paid out of
the share under his or her control; 2)
landed from that vessel at least 5,000
1bs. of red snapper per year in two of the
three years 1990, 1991, and 1992; 3)
derived more than 50 percent of his
income from the sale of the catch in
each of the years 1989 through 1993,
and; 4) landed red snapper prior to No-
vember 7, 1989."54 '

D. Apportionment of the initial
ITQ shares

Initial shares are to be apportioned
based on each shareholder’s average of
the top two year’s landings in 1990,
1991, and 1992, No initial sharcholder
gets an initial share of less than 100 Ibs,
whole weight. Landing records associ-
ated with a historical caplain are appor-
tioned between the historical captain
and the owner in accordance with the
share agreement in effect at the time of
the landings.s5

E. Landing records,
Transferability

Landing records associated solely
with an owner could be transferred to
another vessel under the following cir-
cumstances: (1) an owner of a vessel
with a valid reef fish license on August
29, 1995, who transferred a vessel per-

-~

mit o another vessel owned by him,
retains the landing records for the first
vessel and thus retains his ITQ share;
(2) he also retains the landing records if
there were a change inownership of the
vessel without a substantive change in
control of the vessel; or (3) an owner of
a vessel retains landing records before
his ownership of the vessel only if there
were 3 legally binding agreement to
transfer the landing records.s6

Limited Entry and the Law

A. The Magnuson Act and state
regulation

The Magnuson Act established the
Fishery Conservation Zone within
which the federal government has ex-
clusive jurisdiction to regulate fishing,
Later amendments declare that the U.S.
has exclusive fisheries jurisdiction in
the Exclusive Economic Zone (EEZ).
The Fishery Conservation Zone begins
three miles from the baseline from which
the territorial sea is measured (which
approximately follows the coastline)
and extends 197 miles to the outward
boundary of the EEZ at 200 miles from
the coastline.5? As already mentioned,
under the MFMCA the federal govern-
ment generally does not have jurisdic-
tion to impose regulations in the state’s
three mile territorial sea. However, the

. federal government can impose regula-

tions on a fishery within the state’s
territorial sea whenever state regula-
tions, orastate’s failure to impose regu-
lations, “substantially and adversely
affect the carrying out” of a federal
fishery management plan for that fish-
ery_SS

When state and federal law conflict,
federal law prevails. Federal preemp-
tion of state law may be express or
implied. It is express when a federal
statule states in plain language that fed-
eral law preempts state law. Federal
preemption is implied when federal
regulation is so pervasive that there is
no room left for state regulation on the
subject. Implied preemption can also
exist when federal interest in imposing
regulations dominates state inlerest.

Finally, federal preemption occurs when
federal law rclies on unitary (single
system) regulation for ils effective-
ness.59

In most instances, however, the re-
gional councils will try to cooperate
with state governments whenever pos-
sible. The councils are hesitant to pre-
empt state law whenever state law and
federal law can coexist. In Southeasi-
ern Fisheries Association, Inc. v.
Mosbacher, associations of commer-
cial fishermen brought suit against the
Secretary of Commerce alleging that
the secretary had abused his discretion
inapprovingafishery management plan
in which the secretary expressly de-
cided not to preempt state law. The
plan, which was developed by the Gulf
Council, provided for a 100,000-pound
quota for the indirect red drum fish-
ery—red drum caught uninientionally
by fishermen largeting another type of
fish. However, it also required com-
mercial fishermen landing red drum
from the indirect red drum fishery to
comply with state landing and posses-
sion laws. Because some of the Gulf
states prohibited or restricted landing,
possession, or sale of red drum, state
laws conflicted with the federal quota.
In effect, the federal fishery manage-
ment plan for red drum told fishermen
that they could caich redfish in the EEZ
but that they could not land them. The
court noted that the federal
government'sunwillingness to preempt
state law reflected a desirable policy of
cooperation between the states and the
federal government but said that this
cooperation was only permissible when
state and federal law do not conflict and
undermine the objectives of the federal
law, The court held that the federal law
preempted state law. Therefore, the
fishermen were allowed w land inci-
dental catches of red drum, demonstrat-
ing how federal fishery management
plans can preempt state fisheries laws,

Arguably, the federal ITQ system
would preempt state regulation of the
red snapper fishery in state waters.
Under the federal management plan 100
percent of the commercial quota in-
¢ludes any red snapper that would be
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caught in state waters, thus the purpose
of the federal ITQ program would be
undermined without compatible state
regulations especially if there are sig-
nificant numbers of red snapper taken
in state waters. In such a case, a stae’s
failure to regulate the red snapper fish-
ery in its territorial waters would prob-
ably undermine the federal ITQ plan,
and the federal government is autho-
rized under the Magnuson Act to im-
pose its own regulations on the state.
if a state does not want to be pre-
empted in its waters, what options does
it have? Under the current federal ITQ
system, it seems the simplest alterna-
tive the Gulf Coast states have for com-
plying with the federal ITQ system is
merely to enforce the federal plan for
state and federal waters. States could
enforce the federal regulations by al-
lowing only fishermen with federal ITQ
coupons to land and sell red snapper
caughit in state or federal waters.60 This
is the strategy Louisiana is currently
using to comply with the federal en-
dorsement system, But, as discussed
carlier, there may be some unpalatable
aspects of that strategy since the federal
government would be determining
which Louisiana residents could fish in
state waters for red snapper. Another
option would be for the states to de-
velop theirown ITQ systems that would
meet federal goals. A state could not
developits own ITQ system, and, al the
same time, be compatible with the fed-
eral plan without federal/state coordi-
nation. With independent state and
federal systems, once federal ITQ shares
have beenallocated to those whoqualify
for them under the federal regulations,
there would be nothing left for a state 1o
allocate. One-hundred percent of the
total allowable catch would have been
allocated. The only way for a state to
award ITQ shares based on criteria that
differ from those detailed in the federal
plan is for the Gulf Council to set aside
a portion of the total commercial quota
to be allocated by the state as it sees fit,
The present federal plan does not in-
clude such a provision but congres-
sional scrutiny of limiled entry in the
MFMC A reauthorization process could

cause changes in the current federal
system,

B. Federal and State Legal
Analysis

Since the Magnuson Act gives the
federal government limited authority to
impose itsregulations in state territorial
waters, it matters litile whether the
legislatures and courts of the Gulf states
are precluded by state constitutional,
statutory law, or case law from impos-
ing the federal regulations in such in-
stances, While the federal government
may, and usually does, ask the states to
implement the federal ITQ system, it
can always force compliance. The fed-
eral ITQ plan is required only to con-
form 1o the requirements of the United
States Constitution. However, should
Louisiana decide to implement its own
ITQ system for red snapper or other
species, it will be necessary (o analyze
compatibility of the state ITQ system
with the 1S, Constitution, the Louisi-
ana Constitution and Louisiana stat-
utes.

1. Statutory Law
a. Right to Fish

Some fishermen may argue thal an
ITQ system would interfere with the
right to fish. Louisiana law specifically
recognizes a right of all citizens of the
state to fish in marine waters.61 How-
ever, the state, as trustee of the public
fish and wildlife resources within its
borders, has sweeping authority to pro-
tectand conserve fisheries, Therightto
fishonly extends to fishermen whocom-
ply with current licensing requirements
and a limited entry scheme would sim-
ply be a licensing requirement with
which fishermen would have to com-
ply. Itis true that those fishermen who
are not granted entry into a particular
fishery are denied the right to fish for
that species. However, the right to fish
law does not specify rights o any par-
ticular fishery or any type of gear but
recognizes only “continued public ac-
cess to fishing opportunities in marine
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waters.”62 In addilion, the statute ex-
pressly states that it conveys no prop-
erty rights in fishery resources.6? Re-
cently, a state district court held that the
right to fish statute, befofe it was
amended in 1995, did convey a prop-
erty right 1o fish commercially.64 (This
case is discussed in the section of this
article that deals with taking of private
property.) The constitutional public
trust responsibility (0 manage the ma-
rine fishery resources would seem 10
override a statutory right to fish for a
particular specics of fish. The state
could completely close a fishery if it
were deemed necessary to protect the
fishery for the future benefit of all its
citizens. The Louisiana closure of the
commercial red drum fishery is a good
example of this sweeping power. Logi-
cally then, the state should be able w0
take a less drastic measure and restrict
the red snapper fishery with an ITQ
system.

b. Louisiana and federal
anti-trust law

Some observers have voiced con-
cemn that ITQ shares will become con-
solidated in the hands of a few wealthy
individuals or corporations and thus
lead to monopolies and price fixing.65
The Magnuson Actrequires that alloca-
tion or assignment of “fishing privi-
leges among various United States fish-
ermen” be “carried outinsucha manner
that no particular individual, corpora-
tion, or other entity acquires an exces-
sive share of such privileges.”66 The
Guif Council addressed the issue of
monopoly on the red snapper ITQ sys-
tem in their deliberations of Amend-
ment 8 to the reef fish fishery FMP for
the Gulf of Mexico. Several alierna-
tives were considered including no limi-
tation and limiting the percentage of red
snapper licenses owned by single entity
lo five percent. The Gulf Council de-
cided to place no restrictions on the
percentage of ITQ shares that could be
owned by one entity. The reasoning
behind this decision was that one of the
goalsof the ITQ sysiem was to promote
some consolidation, thereby increasing
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efficiency in the fishery and restrictions
on transferability and ownership would
thwart that goal.57 The Gulf Council
noted that most boats that fish for red
snapper are owner-operated which
would make it more difficult for con-
solidation to occur.68 The Gulf Council
also decided that the use of shell corpo-
rations would make it difficult to deter-
mine if one entity had gained a mo-
nopoly and that referring cases to the
U.S. Department of Justice for investi-
gation into federal anti-trust law viola-
tions was a better solution.69

In Sea Watch International v.
Mosbacher, the plaintiffs charged that
the ITQ system for the ocean quahog (a
species of clam} fishery violated Na-
tional Standard 4 of the Magnuson Act70
because two fishermen had acquired
forty percent of the annual catch quota
for the fishery.71 The court stated that
although a forty percent conwrol was
cause for concern, “the Act contains no
definition of *excessive shares’ and the
Secretary’s judgement of whatis exces-
sive in this context deserves weight,
especially where the regulations can be
changed without permission of the ITQ
holders.”72 The court went on 1o say
that the Mid-Atlantic fishery Manage-
ment Council and the Secretary of Com-
merce had addressed the problem of
monopolies by “providing for an an-
nual review of industry concentration
with the possibility of referral 10 the
Department of Justice.?3

The federal antitrust statutes, the
Sherman Antitrust Act74, the Clayton
Act75, and the Federal Trade Commis-
sion Act?6 were enacted 1o protect con-
sumers from price fixing and other un-
fair, anti-compeltitive practices. Since
federal antitrust statutes were enacted
over one hundred years ago, a huge
body of case law has developed which
is well beyond the scope of this article.
The application of federal antitrust laws
to ITQs has been examined by some
legal scholars but has not yet been con-
sidered by acourt.77 Itisclear that ITQs
have the potential for allowing viola-
tions of federal antitrust laws. How-
ever, some courts have not found for-
bidden monopolies in other industries,

even with market shares of 77 percent,
absent some other factors suggesting
unfair pricing.7¢ Price fixing, per se, is
illegal. Price fixing would be found, for
example, if fishermen agreed to only
sell for a certain price. Other prohibited
actions such as vertical integration (con-
trolof other corporations in other. phases
or levels of the same industry) which
lessens compeltition or crezales monopo-
lies are possible with or without ITQs
but probably easier o accomplish un-
der an ITQ system. ITQ systems can be
structured to prevent or lessen the
chances of antitrust violations. The
Mid-Atlantic and Gulf of Mexico Fish-
ery Management Councils both consid-
ered maximum ownership provisions
but decided not w0 implement them,
Such limitations are still within the
power of the Councils if needed.

The Louisiana antitrust law is very
similar to federal antitrust laws. 7™ {1
prohibits restraint of trade, monopolies,
price fixing, and substantially lessening
competilion.30 The number of cases
decided under the Louisiana antitrust
statutes is small compared to the federal
statutes, but the potential exists for state
challenges to monopolies and price fix-
ing that might arise under an ITQ sys-
tem. State restrictions on state ITQ
ownership could be implemented 1o
prevent violation of state antitrust laws,
but the state could also follow the Guif
Council’s lead and enact a system of
freely transferable ITQs that would be
closely monitored for violations of state
antitrust laws,

2. State and federal
constitutional law

a. Louisiana’s public trust doc-
trine

The public trust doctrine requires
the state 1o manage marine fishery re-
sources for the benefit of all citizens.8!
This can be interpreted 1o mean that
marine fishery resources must be man-
aged in order 1o produce the maximum
social and economic benefits. To pro-
duce these benefits, the state may place
restrictions on the fishing industry.82

~ Some have argued that a Louisiana ITQ

system with freely transferable shares
could violate the state’s public trust
doctrine by allowing private entities to
reap any increased value ITQ shares
may acquire. In other words, if a fish-
ermani sellsan ITQ share for more money
than he paid the stale, should that profit
accrue to the fisherman or to the state?
This issue is also linked to the Louisi-
ana Constitutional prohibition against
donating public property to private par-
ties.83 Certainly an ITQ takes on some
attributes of a property right, but that in
itself does not make it a privatization of
public trust resources. Indeed, there are
precedents for such a system. There is
the oyster leasing scheme for state
owned water bottoms. Louisiana law
controlling suchleases states* All leases,
all applications of deceased persons for
leases, and all property rights or inter-
€sls acquired pursuant to such leases,
made in conformity with the provisions
of this subpart are heritable and trans-
ferable. They are subject to mortgage,
pledge or hypothecations, and o sei-
zure and sale for debt as any other
property rights and credits in this
state,”84 Thus the state assigns oyster
leases on state owned walerbottoms
many attributes of a property right.

In the area of mineral leasing the
state allows transfer of leases on state
owned mineral rights with approval of
the State Mineral Board. There is no
provision prohibiting a leaseholder from
selling the lease for more than he paid
the state for it. Thus oyster and mineral
lcascholders can make a profit by sell-
ing leases toanother private party. These
leasing systems both involve public trust
resources. While the Louisiana Su-
preme Court has not yet visited the
issue, the constitutionality of the oyster
leasing system was challenged in
Jurisich v, Hopson Marine Service Co.
Inc. 85 which involved damage to an
oysler bed leased to a private party by
the state. The defendant claimed that
the leases amounted to “disguised sales
of navigable waterbottoms,” and were
therefore prohibited by Article IX §3 of
the Louisiana Constitution.8 The Court
disagreed, noting that the rights of trans-
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ferability and heritability were not
unigue to full ownership, but applied to
leases in general under Louisiana law.87
The Court noted that the fifteen year
lease term was “not so long as 10 be
tantamount to full ownership,” and that
renewal was at the discretion of the
Department of Wildlife and Fisheries.88
Freely transferrable ITQ’s appear to be
analogous to oyster and mineral leases.
Indeed if a state ITQ system were estab-
lished similar to the federal system it
would be even less like a property right
than oyster leases and mineral leases.
The federal ITQ system would last for
an initial period of four years after which
the efficacy of the [TQ system would be
reevaluated. In a similar state system,
an ITQ shareholder would know from
he start that he or she would not have a
perpetual right and the state would be
able to take advantage of increases in
ITQ share value after the initial period.
The state could, of course, provide fora
shorter initial duration as long as it
renewed the ITQ sysiem for the dura-
tion of the federal ITQ system.

b. Prohibited Donations

Article VII §14 of the Louisiana
Constitution prohibits the donation of
“property or things of value” of the state
t0 “‘any person, association, or COTpora-
tion public or private.”8% Since free
swimming fish belong to the state, some
have argued that TTQs amount to a
donation of public property to private
parties.9¢ While there are atiributes of
private ownership in an ITQ system, at
least one federal court decision dis-
missed the idea that federal 1ITQs are
privatization of a public resource 5! In
Sea Watch International, the plaintiff
argued that the federal ITQ system for
surf clam and quahog amounted o a
privatization of those resources.92 The
court held that the ITQ’s were not “‘full
scale ownership.”93 The court said that
the ITQ's did not become *‘permanent
possessions” and “remained subject to
the control of the federal government”
which could “alter and revise™ the ITQ
systems,94 The court went on to say
that, “An arrangement of thiskind isnot

such a drastic departure from ordinary
regulation nor is it akin to the sale of
government property.”$5

A Louisiana ITQ systcm could be
devised to avoid being a prohibited do-
nation under Article VII §14. Aswe
discussed above the oyster leasing sys-
tem in Louisiana has several attributes
of a property including being heritable
and transferrable but the courtinJurisch
v. HopsonMarine Service Co. Inc.found
the leases were not full ownership and
did not to violate Article VII §14 96,97
The defendants in Jurisich argued that
the dollar per year per acre rental that
was being charged at the time was so
low that it amounted to a disguised
donation. 98 The Court dismissed the
argument by saying that statutory obli-
galions incorporated into the leases (re-
quiring leascholders to maintain the
leases and recultivate oysters) were ad-
ditional sufficient consideration such
that leases were not donations.9? Thus
a Louisiana ITQ system should require
sufficient consideration in the form of
license fees to avoid being a prohibited
donation. The Louisiana Supreme Court
has yet to decide this issue. However,
based on the Jurisich decision license
fees for an ITQ system would not have
Lo be very high to comply with Article
VII §14.

¢. Due process

The Fifth Amendment to the United
States Conslitution states that no one
can be deprived of life, liberty, or prop-
erty without due process of law. The
Fifth Amendment applies to the federal
government and also to stale govemn-
ments through 14th Amendment te the
U.S. Constitution. Louisiana’s state
constitution also contains its own Due
Process Clause in Article I § 2.

There are two types of due pro-
cess—procedural and substantive. Pro-
cedural due process clauses in the U.S.
and state constitutions require govern-
ment to follow certain procedures when
depriving anyone of life, liberty, or prop-
erty. Examples of such procedures are
notification and hearings. Substantive
due process requires that there be some

. . \

minimal rational connection between a
government act or rcgulation and the
goal it secks to achieve under its police
power. The police power of the state
and local govemmentsisconferred upon
them by the 10th Amendment and gives
them the authority Lo place restraints on
personal freedom and property rights of
individuals for the purpose of protect-
ing public safety, order, health, welfare,
and general prosperity. Louisiana’scon-
stitution, including public trust provi-
sions, its statutes, including wildlife
and fisheries laws, and regulations are
all components of its police power,100
Courts have defined police power as
virtually any health, safety, or general
welfare goal. Substantive due process
would protect against the deprivation of
rights by the govemment when there is
no valid reason for the deprivation.
The Magnuson Act attempis 10 sat-
isfy procedural due process require-
ments by granting administrative re-
view of decisions.101  The Gulf
Council’s proposed ITQ system pro-
vides additional administrative safe-
guards. Before a commercial fisher-
man could be denied stalus as an initial
sharcholder, he is allowed the opportu-
nity to show that he has been errone-
ously deprived of ITQ shares.192 The
Gulf Council will appoint a special ad-
visory panel that will function as an
appeals board which will review writ-
ten petitions from fishermen who con-
test their denial of status as inilial share-
holders.103 The board can only review
disputedcalculations of landing records
based on documentation submitted 10
NMFS during the period 1990 through
1992, The panel (board) can consider
ather documentation if it finds justifica-
tion for the late application and docu-
mentation, The panel is not allowed 10
consider the petition of anyone who
believes that he should be accorded ITQ
shares because of hardship or for any
other reason, 104 A state ITQ system
that used the criteria and procedures
established by Amendment 8 1o the
Reef Fish Fishery FMP for admitting
fishermen into a limited entry sysiem
would in all likelihood sausfy the staie
and federal constitutional requirements.
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Under the Fifth Amendment of the
U.S. Constitution, substantive due pro-
cess questions would be based on the
deprivation of the right to fish commer-
cially, an economic right. In the area of
economic regulation, courts defer to
legislative will if there is a minimum
rational connection between the regula-
tion and some valid govemnmental ob-
Jective—usually public health, safety,
or welfare. 105 In Burns Harbor Fish
Company v. Ralsion,106 Indiana com-
mercial fishermen sued the state be-
cause it had banned gill nets in certain
Indiana waters. The Court said that
regulating the harvesting of wildlife
was a legitimate exercise of the state's
police powers and found that there was
arational connectionbetween the state's
use of its police power and a legitlimate
state purpose. The court further said
that the state should be able to com-
pletely ban the harvesting of wildlife to
meet conservation goals, and that the
state could act preemptively to protect
its wildlife resources and prevent a fu-
ture crisis, 167

The Louisiana Conslitution’s due
process clause reads: “No person shall
be deprived 1o life, liberty, or property,
except by due process of law.”108 This
clause is almost identical to the United
States’ Constitution Amendment V and
was certainly patterned after it. The
framers of the Louisiana constitution
intended the due process clause, has 1o
encompass the protections that the U.S.
Supreme Court had developed under
the U.S. Constitution’s due process
clause.1%  The Louisiana Supreme
Court, interpreting the state’s duc pro-
cess clause, has found greater protec-
tion of individuals from government
regulation than that found by the U S.
Supreme Court interpreting the U.S.
Constitution.110 In subsequent cases,
however, Louisiana courts have, for the
most part fallen back into following
U.S. Supreme Court lead, using federal
due process analysis in deciding cases
under the Louisiana Constitution’s due
process clause.t!1 Under that analysis,
the regulation would have 1o be based
on and related to the state’s duty to
protect the prosperity and welfare of its

citizens by prolecting a valuable re-
source. Alimited entry sysiem hasbeen
determined by scientists and economists
to be a reasonable method to accom-
plish this goal given the ineffectiveness
of other types of fishing regulation.
Thus it would appear that a state limited
entry sysiem would satisfy state and
federal constitutional substantive due
process requirements.

d. Equal pretection

The Fourteenth Amendment of the
United States Constitution prohibits the
states from denying anyone equal pro-
tection of the laws. Generally, this
clause requires that laws should treat
everyone the same way unless there isa
valid reason for treating them differ-
ently. As with substantive due process,
there must be a rational relationship
between the law and the law’s pur-
ported objective. Concerns that ITQ
systems violate federal and state equal
protection provisions stem from the fact
that some fishermen will be allowed to
participate in the fishery while others
will be excluded. In other words, the
law will treat fishermen differently, in
this case based on historical catch
records, and/or status as historical cap-
tains,

The U.S. Supreme Court applies
different siandards of scrutiny when
determining whether a state violates the
equal protection clause. If the group or
class of people thatare denied aright by
the statute are considered a “suspect”
class, or the right being derived is a
“fundamental right™ then the courts will
give strict scrutiny to the challenged
statue and uphold it only if it is neces-
sary and narrowly tailored 10 serve a
compelling governmental interest. An
example of discrimination against a
suspect class would be discrimination
based on race.112  An example of a
fundamental right for the purposes for
equal protection would be the right to
vote.H13  If the class discriminated
against is not suspect and the right im-
paired is not fundamental the courts
will uphold the statute if it merely bears
a rational relationship to a legitimate

governmental interest, which almost
every classification can satisfy. Any
state or federal classification sysiem
rationally formulated to reach valid ob-
jectives will be upheld.114

Louisiana’s equal protection provi-
sion is found in Article 1 §3 of the state
constitution. It has been interpreted
much like the United States
Constitution's Equal Protection Clause
except where discrimination based on
race, religion, or other enumerated cat-
cgory of Article 1 §3 is involved.115
Under the Louisiana Conslitution, a li-
censing requirement is valid if it applies
indiscriminately to all people, even if
the result seems discriminatory.116 The
state can use its police powers to regu-
late businesses if the regulation applies
to all similarly situated people in that
business. 117

In Pierre v. Administrator, Loui-
siana Office of Employment Security,
118 the court stated that the standard
Louisiana courts are 10 apply where
there is no fundamental right or suspect
classification involved isessentially the
same as the federal rational basis stan-
dard. Inthis case the court stnick down
a statute that required unemployment
compensation claimants to file a claim
cven when they were not eligible for
benefitsif the claimant wanted to qualify
for benefits when they fosta subsequent
job. Ifaclaimant were fired from job #1
and was not eligible for benefits, that
claimant still would have 1o file for
benefits. If that claimant did not file for
benefits after losing job #1, then the
claimant would not be eligible for ben-
efitsafter losing job #2,even though the
claimant would otherwise qualify for
benefits. The court held that there was
no rational reason for treating those
who had filed a prior claim from those
who had not. The only state interest
asserted wasreducing the 1ax burden on
the firstemployer. The courtconcluded
that the prior claim requirement did not
ease the tax burden on the first em-
ployer.

In Siate v. Chisesi, 119 the Louisiana
Supreme Court struck down a law that
required wholesale dealers of farm pro-
duce to obtain a license from the com-
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missioner of agriculture and to post a
$2,000 bond with the commissioner.
The count held that the statute violated
equal protection for two reasons, First,
there was no rational reason Lo single
out wholesale dealers of farm produce
from wholesale dealersof other Lypes of
merchandise. The stated purpose of the
law was to protect farmers from fraud
on the part of wholesale dealers. Butthe
statute could not serve this purpose be-
cause wholesale dealers did not buy
produce directly from the farmers. The
farmers sold the produce to middlemen
who, in tumn, sold the produce to the
wholesale dealers. For this reason, the
law had no reasonable relationship to
protection of the public welfare. Sec-
ond, the statute invesied the commis-
sioner with unfettered discretion in de-
termining who should and should notbe
givenalicense. The stawte providedno
fixed standard for the commissioner to
use in making the decisions.

A Louisiana ITQ system based on
the Gulf Council’s program would not
seem to vielate equal protection either
under the United States Constitution or
the state constitution. Federal courts
have not determined the right to pursue
anoccupation to be a fundamental right
for equal protection purposes and fish-
ermen are not a suspect class. Nor do
fishermen fall within any category of
persons entitled to increased protection
under the Louisiana Constitution’s Ar-
ticle I § 3. The ITQ scheme is reason-
ably related to conservation and eco-
nomic goals and provides standards o
be applied in determining the allocation
of ITQ shares. ITQ shares are to be
allocated to thase who had valid per-
mits on August 29, 1995 and who had
the required catch records for the period
1990 through 1992. Historical captains
are also eligible for ITQ shares.120

e. Privileges and immunities

The United States Constitution pro-
tects privileges and immunities of ciii-
zens by stating that the “citizens of each
state shall be entitled to all the privi-
leges and immunities of the citizens of
the several states.” 121 Courts have

interpreted this provision to mean that
no state can abridge a citizen's privi-
leges and immunities — that a state
should afford noncilizens the same
privileges and immunities afforded w
citizens of the state or the privileges and
immunities given to all citizens by the
federal government.122 These provi-
sions are most often used to challenge
state regulations that discriminate
against ount-of-state residents.
Louisiana’s constilution does not have
such a provision because the Privileges
and Immunities Clause is a prohibition
placed on states by the federal govern-
ment.

‘When a state gives its citizens privi-
leges and denies those same privileges
to out-of-state residents, the Privileges
and Immunities Clausecomes into play.
Two crileria must be met before an out-
of-state resident can seek protection of
the Privileges and Immunities Clause.
First, the out-of-state resident must have
been denied a fundamental right. Sec-
ond, there must be no justification for
treating out-of-state residents differently
from stale residents.

In the U.S. Supreme Coun case of
Baldwin v. Montana Fish and Game
Commission, a Montana law which de-
nied hunting licenses toout-of-state resi-
dents was challenged.123 In rejecting
the privileges and immunitics claim,
the United States Supreme Court held
that recreational elk hunting was not a
fundamental right.  Thus the right o
hunt elk was not protected by the Privi-
leges and Immunities Clause.

Limited entry, in our scenario,
regulates commercial, not recreational,
fishing. And the right to pursue an
occupation is a fundamental right for
privileges and immunities purposes.124
In Hicklin v. Orbeck, the Court struck
down alaw that gave Alaskan residents
a preference over nonresidents for jobs
on the Alaska oil pipeline. The court
held that the preference could only be
valid if it were proven that nonresidents
were a particular cause of Alaska'shigh
unemployment rate. The court noted
that most of Alaska’s unemployment
problem stemmed from the fact that too
many residents lacked proper training
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or lived 100 far from job opportunities.
Nonresidents seeking jobs were only a
small part of the problem.125

The Gulf Council’s ITQ scheme
does not violate the Privileges and Im-
munities Clause, It is federal law that
applies to ail commercial fishermen in
the Guif of Mexico red snapper fishery
regardless of residence or domicile. The
MFCMA regulationsexplicitly prohibit
anFMP from differentiating among U.S.
citizens, nationals or resident aliens on
the basis of state residence.126 Louisi-
ana could require all commercial fish-
ermen, regardless of state citizenship,
who fish in state waters 10 comply with
the federal ITQ regulations. QOut-of-
state residents would not be treated any
differently from Louisiana citizens.

Any state ITQ system that denied

ITQ shares 10 nonresidents as a per se
rule would almost certainly violate the
Privileges and Immuaitics Clause. Al-
location of ITQ shares in a state system
not enacted pursuant to the federal sys-
tem would have 1o be based on some
neutral criteria such as historical catch
records.

f. Commerce

The Commerce Clause of the United
States Constitution was designed 1o fa-
cilitate commercial unity among the
states. 1t was created to allow uninhib-
ited movement of commercial products
among the states.127 State constitutions
do not have commerce clauses.

The power 1o regulate interstate
commerce belongs to Congress.128
Once Congress hasenacted sucharegu-
lation, any state law that conflicls with
it is nullified.129 But even when Con-
gress has not acted, states are still re-
strained by the Dormant Commerce
Clause. Under the Dormant Commerce
Clause, states may not pass any laws
that affect interstate commerce ang that
discriminate against businesses in other
states. Inshort, a state cannot pass laws
that amount to economic protectionism
for in-stale businesses. 130 Even when a
state law is not discriminatory on its
face, it is unconstitutional if the burden
on inlersiate commerce outweighs the

—\
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benefits the state derives from the law. 131
States can, however, discriminate
against out-of-state businesses if they
can prove that the discrimination isnec-
essary to protect the health and welfare
of its citizens.132 But even when a state
has a valid reason for discriminating
against out-of-state businesses, it must
use the least discriminatory measures
that will allow it 10 achieve its objec-
tive.133 Courts are skeptical of any state
regulations that discriminates against
nonresidents and will impose a tough
standard of review on such laws,

The Gulf Council’s proposed ITQ
system would not violate the Commerce
Cliause because it has been developed
pursuant to federal authority granted by
Congress under the Magnuson Fishery
Management and Conservation Act. If
the state were to enforce the ITQ system
in state waters, the state’s action would
be merely carrying out the federal
scheme, Therefore, there would be no
violation of the Commerce Clause.

However, a state ITQ system that
is not enacted as part of the federal plan
may violaie the Commerce Clause if the
statediscriminates againstnonresidents
in the allocation of ITQ shares. The
analysis for determining if discrimina-
tion against nonresidents violates the
Commerce Clause is closely related 10
the analysis for determining if the state
has violated the Privileges and Immuni-
ties Clause.

In Hughes v. Oklahoma , the Court
struck down a law that banned the ex-
portforsale of any minnows taken from
state walers.134 Even though the siate
had a valid interest in conserving its
natural resources, it failed to show that
nondiscriminatory aliernatives were not
sufficient to preserve the staie interest.
Forexample, the state could have placed
limits on the number of minnows that
could be taken by any dealer rather than
completely banning exports. in Penn-
sylvania v. West Virginia, the court
struck down a law that required all
domestic needs for natural gas be met
before any gas could be transported
outside the state.135 The court stated
that gas, when reduced to possession, is
acommodity anditbelongs to the owner

j

of the land when reduced to possession.
Therefore, it is the landowner’s prop-
enty and he can sell it and transport out
of the state if he wishes.

Excluding nonresidents from the
ITQ system is not, on its face, an at-
tempt by a state 10 restrict the transpor-
tation of products out of the state. De-
nying nonresidents ITQ shares would
not directly obstruct the movement of
fish out of the state as long as holders of
ITQ shares were not prohibited from
exporting their caich. However, dis-
crimination against nonresidents that
indirectly restrains the shipment of fish
outof state could be found to violate the
Commerce Clause. In C & A Carbone,
Inc. v. Clarkstown, the Court invali-
dated a law that required garbage
dumped in the city of Clarkstown 1o be
processed locally.136  The Court rea-
saned that the ordinance discriminated
against out-of-state processors by de-
nying them an opportunity to do the
processing. Just as a city may not
require garbage to be processed locally,
a state may not be able to require that
fish only be caught by residents. The
United States Supreme Court has been
extremely liberal in its interpretation of
the Commerce Clause.137 A state ITQ
system that discriminates against non-
resident fishermen would probably vio-
late either the Commerce Clause or the
Privileges and Immunities Clause ab-
sent some strong reason for the dis-
crimination that is no more discrimina-
tory than necessary toachieve the state’s
objective.

g. Takings

The Fifth Amendment to the United
States Constitution prohibits the gov-
emment from taking privale property
for a public purpose without due pro-
cess. If the government does take pri-
vate property, it must compensate the
owner. Due process requires that the
government show that it is necessary o
take the property in order to accomplish
some public purpose. There must be a
rational relationship between the taking
and the public purpose the taking is
designed to accomplish.132 Once due

* a regulatory taking. A regulalory tak-

process is satisfied, the governmentcan
take the property but must compensate
the owner.

There are two types of takings. The
first is a permanent physical occupa-
tion. A physical occupationoccurswhen
the government appropriates private
property for its own use. The second is

ing occurs when the government places
restrictions on the owner's right to use
his property such that he is denied all
economically viable uses of the prop-
ernty.13%

Article I §4 of the Louisiana consti-
tution is broader than the U.S.
Constitution’s Takings Clause in that it
prohibits the state from taking or dam-
aging private property except for public
purposes and with just compensation (o
the full extent of the owner’s loss. The
article further provides that the owner
has the right 10 a jury trial 10 determine
the amount of compensation due, un-
like the U.S. Constitution. Louisiana’s
Takings Clause grants the owner of
property that has been taken by the
governmentconsequential damages140,
including business-related losses.t41
Unlike the U.S. Constitution’s Takings
Clause, the extent of the property
owner’s recovery is not limited 10 the
fair market value of the property or to
the reduction of the value of the prop-
erty. Also, the standard for determining
when a taking has occurred may be
different than federal law. In Layne v.
City of Mandeville, the court held that a
regulatory taking occurs when a major
portion of the property value has been
destroyed.142  Whether a taking has
occurred is factual question that tums
upon the facts of each case,143

To determine if a property interest
exists, the interest must have monetary
value and must be transferable. Be-
cause ITQ shares have monetary value
and are transferable, they may be con-
sidered property. -This would create a
problem if a government wanted 1o ter-
minate an ITQ system. Termination of
an ITQ system arguably would be a
taking of property for which ITQ share-
holders would be owed just compensa-
tion. Limited entry schemes have not
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thus far been considered a taking of
fishermen’s property under the theory
that fishermen do not own fish until
they catch them. Ownership of free-
swimming fish is vested in the state.144
Therefore, fishermen who are denied
ITQ shares cannot claim that the state
has taken their fish because free-swim-
ming fish already belong to the state.
Theoretically, ITQ shares would no
more vest the shareholder with a prop-
erty rightin free-swimming fish than an
ordinary fishing license would. The

- property interest vested to ITQ share-

holders would not be a right to free-
swimming fish themselves, but would
more properly be considered a right (o
fish.145 Shareholders do not own the
fish, but the right to fish for them and
catch them up to the limit of their as-
signed quotas. Neithercould fishermen
complain that they have been denied all
economically viable uses of their fish-
ing equipmentas long asthey are free 1o
use their equipment in other commer-
cial fisheries not subject to the ITQs.

The Gulf Council's ITQ system at-
tempts to avoid any takings problem
that might arise with its termination.
The proposed plan would remain in
effect for four years. Afier four years,
the plan will be evaluated and termi-
nated if necessary. 146 Since sharehold-
ers take the ITQ shares with the under-
standing that the ITQ shares can be
revoked in four years, termination of
the ITQplancannotresultinataking. A
taking occurs only when a property
owner is deprived of a reasonable, in-
vestment-backed expectation. 147 Since
shareholders are put on notice before-
hand that the ITQ shares can be revoked
after four years, they cannot reasonably
believe that they are entitled to hold for
ITQ shares any longer than that. A state
ITQ system could also avoid a takings
problems with a plan of limited dura-
tion.

As we discussed previously in
Jurisichv. Hopson Marine Service Co..
Inc. the court held that the state oyster
leasing system was not a donation of
public property because a lease trans-
fers less than full ownership. Likewise,
the right to fish transfers something less

than full ownership in free-swimming
fish. Of course, a distinction might be
drawn between conveying public prop-
erty and conveying a right in public
property. The reasoning used to vali-
date the oyster leasing system would
not necessarily be fully applicable to a
takings claim since the Louisiana
Constitution’s Takings Clause protects
property rights that are less than full
ownership.148

Even if ITQ shares would not vest
recipients with a property right in free-
swimming fish, those fishermen who
are denied ITQ shares might claim that
the fishing licenses they previously held
were property rights that can only be
taken with due process.149 State law
determines whether there is a property
right to fish.150 Under Louisiana law,
there is noright to fish commercially in
state waters, 151 Of course, iLisconcety-
able thata court would find that the state
had conferred a property right to fish
commercially even though the state
chose not to call it a property right.
There are cases that serve as authority
for the argument that there is a property
rightinacommercial fishing license.152
It should be noted that property for due
process purposes under the Fifth
Amendment is not quite the same as
property for takings purposes. Property
rights that are legislatively created may
be rescinded with minimal due process
that does not include compensation for
the property right thathas beenrevoked.
For example, the Court has held that the
righttoreceive welfare, once conferred,
i$ a property right for due process pur-
poses that can only be revoked afler a
hearing. However, in such a case, the
government would nothave to pay com-
pensation for this legislatively created
property right.152.1

Recently a state district court de-
clared parts of a ban on the use of gill
nets in Louisiana’s saltwater areasis3
unconstitutional and held that former
La.R.S. 56:640.3154 granted a property
rightto fish commercially.155 The court
held that Act 1316 failed to adequately
compensate commercial fishermen ad-
versely affected by the gill net ban. The
court, in determining that the property
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right 10 fish commercially had been
taken, stated that **...commercial fisher-
men lost most, if not all, of their busi-
ness. No longer were they able 10 meet
the demands for the fish they had been
catching.”156 The court held that the
Louisiana Takings Clause is broader
than the Fifth Amendment's Takings
Clause in that it requires compensation
to be paid even when the slate revokes
a property right that has been legisla-
tively conferred upon a class of citi-
zens.

The Louisiana Supreme Court has
nol yet reviewed the case, but there are
obvious distinctions between the gill
netban and an ITQ system. The gill net
ban prehibited fishermen from using a
method of catching fish. Itaffected the
ability of commercial fishermen tocatch
fishin large quantities, regardless of the
target species. An ITQ system would
only restrict the taking of one species.
Therefore, the hardshipendured by fish-
ermen would be less than that imposed
by the gill net ban because fishermen
would still be able to use their equip-
ment 1o fish for other species in state
waters. Presumably, an ITQ system
would restrict the right to fish for one
species. A gill net ban restricts the right
to fish in general. Therefore, an ITQ
system is probably less likely to be
considered a taking of the right to fish,
if it is indeed a property right. Bul the
determination of whether there has been
a taking is a factual question to be
determined on the facts of each particu-
lar case. Recent takings legislation157
and the court decisions discussed
abovel38 may indicate a change in Loui-
siana takings law but these changes are .
100 new o make reasoned predictions,

Conclusion

The Gulf Council’s proposed ITQ
system for red snapper complies with
federal constitutional law. Though its
implementation may be delayed or pro-
hibited by changes in federal law, the
reason for ils development remains.
Overfishing problems will continue to
worsen as growing world populations
and economic factors exert more pres-
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sure on fish stocks. Limited entry is a
sound, though not perfect solution to
overfishing. Some Louisiana fishstocks
have been overfished in the past and it
will be necessary for the state to con-
tinue to guard against overfishing. Some
of Louisiana’s fish stocks may need to
be protected by state limited entry sys-
tems such as an ITQ system. Louisiana
constitutional and statutory law may
present more obstacles 1o a state ITQ
system than federal law. With careful
drafting Louisiana should be able 1o
devise ITQ systems for its fish stocks
that satisfy both federal and staic law.
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136114 S.Ct. 1677 (1954).

137In Wickard v, Filburn, 317 U.S. 111 {1942),
the coun held that the Agriculwral Adjustment
Act of 1938 allowed the government Lo set quolas
for wheat production, not only for wheat that
would be sold intrastate or interstate, but also on
wheat raised solely for consumption on the very
farmm on which jt was grown. The court reasoned
that growing wheat for consumption only still
affected the interstate market for wheat because
growing wheat for consumption decreased the

r
st
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amount of wheast that the farmer would have to
buy in the interstate market. In Katzenbach v.
McClung , 379 U.S. 294 (1964), the court held
that an Alabama restauram violated the Com-
merce Clause when it refused o serve blacks. The
court reasoned that race discrimination affected
interstate commerce because it could conceiv-
ably alter the interstate travel plans of blacks.
They would not travel through those areas that
would not provide them with accommodations.

138Dolanv. City of Tigard, 114 5.Ct. 2309 (1994).
139Lucas v. South Carolina Coastal Councif, 505

U.S. 1003, (1992). We think that the U.S. Su-
preme Court’s opinion in this case stood only for

the proposition that, as & per se rule, whenevera -

property owner has been deprived of all economi-
cally viable uses of his property, there has been a
taking. The coun probably did not mean to say
that a property owner musl be deprived of 100
percent of all economically viable uses before a
valid takings claim arises. It is likely that if a
propeny owner, for example, were deprived of 80
percent of the economically viable use of his
Eropeny, the court might still find that 2 taking
ad occurred,

1308tate Department of Transportation and De-
velopment v. Chambers Invesiment Company,
Inc., 595 S0.2d 598 (La. 1992),

141Layne v. City of Mandeville, 633 50.2d 608
(La. App. 1 Cir. 1993},

142633 So.2d 608 (La. App. 1 Cir. 1993). Also,
the state legislature has determined in Act 302 of
the 1995 Regular Session (HB 2199) that the
owners of private agricultural propenty and forest

land can bring a 1akings claim against the state if
the state causes a 20 percent reduction in the value
of the property or a loss of 20 percent of the
economically viable uses of the property. While
this law applies only 1o forest land and agricul-
tural land, it demonstrates that even a 20 percent
reduction in value or loss of economically viable
uses is sufficient to conslitute a taking.

14314,

144LeClair v. Swift, 76 F.Sl.i{;p. 729 (D. Wis.
1948), La. Rev.Stat. 56:3, La. Rev.51a1. 56:340.3,
La. CC. An. 3413,

145Christopher L. Koch, “A Constitutional Analy-
sis of Limited Entry,” pp. 251-268, p. 265.

14660 Fed Reg. 44825 (1995) (1o be codified at 50
CFR §641).

187 Lucas v. South Caroling Coastal Council, 505
U.S. 1003 (1992).

1488tate Depr. of Transportation and Develop-
meniv,Chambers Investment Company, inc., 595
So0.2d 598 (La. 1992).

149 aBauve v. Louisiana Wildlife and Fisheries
Commission, 444 F. Supp. 1370 (E.D. La, 1978).
Note that denying a fishenman the right to use his
equipment may also be grounds for a wakings
claim. Whetherthis would be a1aking wouldium
on whether denying some uses of fishing equip-
ment was itself a taking or a business-related loss
of the denial of the right to fish. If it is merely a
consequence of the denial of the right to fish, and
denial of the right 1o fishis not ataking, then there
may be no recovery for loss of use of the equip-

ment.

150f aBauve v. Louisiana Wildlife and Fisheries
Commission, 444 F.Supp. 1370(E.D. La. 1978).

151]d,

152/d,

1521Goldberg v. Kelly, 397U.8. 254 (1970).
153La. Rev. Sua1. 56:320.1.

19In 1995 the legislature amended La. R.S.
56:640.3 and specifically stated that the right 1o
fish does not convey any property right or owner-
ship in the fishery resource. The former version
of the statute did not contain this statement. There
is a strong argument that this change is merely an
interpretive revision that clarifies what the lTaw
had always been. Cases such as LaBauve v.
Louisiana Wildlife and Fisheries Commission,
444 F.Supp. 1370(E.D. La. 1978), held thatthere
is right to fish commercially in state waters. Thus,
the revision that states thal there is no properny
right is nol necessarily an indication thal the
previous version of the statute conferred a prop-
eny right.

\55Louisiana Seafood Management Council v.
Louisiana Wildlife and Fisheries Commission |
No. 419,467 -Division D (D. La. May 22, 1996).
136fd. a1 4.

157La. Rev. Stat. 3:3610, 3:3623, (West 1977 &
Supp. 1996).

1585ee supra note 155.
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